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. BACKGROUND

On December 20, 2013, the National Oceanic and Atmospheric Administration (NOAA) and the
Environmental Protection Agency (EPA) announced a 90-day public comment period in the Federal
Register, with regard to the agencies’ intent to find that Oregon has failed to submit an approvable
coastal nonpoint pollution control program (coastal nonpoint program) pursuant to Section 6217 of the
Coastal Zone Act Reauthorization Amendments. The proposed findings document explained the federal
agencies’ rationale for this proposed decision.!

Section 6217(a) of the Coastal Zone Act Reauthorization Amendments (CZARA), 16 U.S.C. section
1455b(a), requires that each state (or territory) with a coastal zone management program previously
approved under section 306 of the Coastal Zone Management Act must prepare and submit to the
federal agencies a coastal nonpoint pollution control program for approval by NOAA and EPA. For states
with coastal zone management programs that were approved by NOAA prior to 1991, coastal nonpoint
programs were to be submitted for approval by July 1995. Oregon submitted its coastal nonpoint
program to the federal agencies for approval at that time. The federal agencies provided public notice of
and invited public comment on their proposal to approve, with conditions, Oregon’s coastal nonpoint
program (62 FR 6216). The federal agencies approved the program by letter dated January 13, 1998,
subject to the conditions specified in the letter (63 FR 11655).

Over time, Oregon made incremental changes to its program in order to satisfy the identified conditions.
However, in the December 20, 2013, proposed findings document, NOAA and EPA determined that
Oregon has not addressed all conditions placed on its program. Therefore the federal agencies proposed
to find that the state has not submitted a fully approvable coastal nonpoint program.

NOAA and EPA’s proposed findings focused on three conditions placed on Oregon’s program—new
development, onsite sewage disposal systems (OSDS), and additional management measures for
forestry. In addition to seeking public comment on these proposed findings, the federal agencies also
sought public comment on the adequacy of the State’s programs and policies for meeting the 6217(g)
agriculture management measures and conditions. The specific agriculture questions NOAA and EPA
asked the public to respond to were: (1) Has the State satisfied the agriculture conditions placed on its
coastal nonpoint program?; and (2) Does the State have programs and policies in place that provide for
the implementation of the 6217(g) agriculture management measures to achieve and maintain water
guality standards and protect designated uses?

NOAA and EPA received 85 comments during the 90-day public comment period.? Nearly all comments
were unique; only three comments were identical. Many comment letters supported NOAA and EPA’s
proposed finding while others opposed the proposed finding. Of the comment letters that opposed the
proposed finding, some did so because they believe Oregon has either fully met its CZARA obligations or
needed more time. Other comment letters opposed the finding on the grounds that NOAA and EPA
should not withhold federal funding, which would be the statutory consequence of finding that the state
has failed to submit a fully approvable coastal nonpoint program; these comments largely took the

! See http://coastalmanagement.noaa.gov/nonpoint/oregonDocket/OR%20CZARA%20Decision%20D0c%2012-20-13.pdf for NOAA and EPA’s
proposed finding on Oregon’s Coastal Nonpoint Program.

2 See http://coastalmanagement.noaa.gov/nonpoint/oregonDocket/publicComments.html to view all comments received and who provided

comments.
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position that the State needs to do more to protect water quality. The remaining comment letters did
not offer a specific views on the proposed finding ,but instead commented on specific aspects of coastal
nonpoint source pollution management in Oregon. Most of those comment letters implied that the
State needs to do more to protect coastal water quality.

After considering comments received, including comments and an updated coastal nonpoint program
submittal from the state, NOAA and EPA find that Oregon has failed to submit an approvable coastal
nonpoint program under Section 6217 of the Coastal Zone Act Reauthorization Amendments.?

This document provides a summary of the public comments received and NOAA and EPA’s response to
those comments.

II.  GENERAL COMMENTS

A. Proposed Finding

Comment: Many commenter letters supported NOAA and EPA’s proposed finding that Oregon has failed
to submit a fully approvable coastal nonpoint program under Section 6217 of the Coastal Zone Act
Reauthorization Amendments (CZARA). One theme within these general comments is that Oregon has
not adopted additional management measures for forestry where water quality impairments and
degradation of beneficial uses attributable to forestry exist despite implementation of the CZARA
management measures developed under Section 6217(g). A number of commenter letters also noted
that the state failed to follow through on its 2010 commitments to NOAA and EPA to address three
remaining conditions on its program related to new development, septic systems, and forestry by March
2013.°

While some commenters agreed that Oregon needs to do more to improve water quality, they did not
agree with NOAA and EPA’s proposed finding because they opposed withholding federal funding under
CZMA Section 306 and CWA Section 319 (see Funding Section below for more discussion on this issue).

Other commenters opposed NOAA and EPA’s proposed finding. They stated Oregon does have adequate
programs in place to meet the CZARA requirements. More specific comments are discussed in sections
below.

Source: 1-C, 2-B, 4-A, 5-A, 8-B, 9-A, 13-A, 14-A, 14-C, 15-A, 16-B, 17-A, 19-B, 22-A, 22-C, 23-A, 24-A, 25-A, 25-B, 26-
B, 28-A, 30-A, 30-B, 30-H, 31-A, 33-A, 33-B, 34-A, 35-A, 36-A, 36-B, 36-C, 37-B, 37-C, 37-D, 40-A, 41-A, 42-A, 42-B,
43-A, 44-A, 44-B, 46-A, 47-A, 48-B, 49-A, 53-A, 52-A, 54-A, 55-B, 56-C, 57-A, 64-B, 64-D, 66-B, 66-D, 68-B, 68-D

Response: NOAA and EPA appreciate the many comments received in response to the federal agencies
proposed finding to find that Oregon has failed to submit an approvable program under Section 6217 of
the Coastal Zone Act Reauthorization Amendments (CZARA). After carefully considering all comments
received and the state’s March 20, 2014, response to the proposed finding, NOAA and EPA find that
Oregon has failed to submit an approvable program. Although Oregon has made progress in addressing
many of the original conditions placed on the State’s program, the State has not adopted additional
management measures for forestry that are necessary to achieve and maintain water quality standards

® See [date] final decision document on Oregon’s Coastal Nonpoint Program at ***.

* The state made their commitments in a July 21, 2010, letter from Neil Mullane, Department of Environmental Quality, and Robert Bailey,
Department of Land Conservation and Development, to Mike Bussell, Environmental Protection Agency Regional 10, and John King, National
Oceanic and Atmospheric Administration.
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and to protect designated uses. The basis for this finding is explained more fully in the determination
document. After consideration of public comments received, NOAA and EPA find that the state has
failed to submit a fully approvable program under Section 6217 of the Coastal Zone Act Reauthorization
Amendments (CZARA). The two federal agencies will begin withholding federal funds as directed under
CZARA.

B. State Legislature Has Been Obstructing ODEQ’s Ability to Make Changes

Comment: One comment letter stated that the Oregon Department of Environmental Quality (DEQ) has
been working hard to get the improvements needed to improve water quality and meet all coastal
nonpoint program requirements. The comment believed State Legislature had been obstructing DEQ’s
progress and is the one that needs to take action.

Source: 25-C

Response: The federal agencies do not attempt to address or consider the role of the State legislature in
making a finding on Oregon’s program. NOAA and EPA have been working closely with DEQ, the
Department of Land Conservation and Development (DLCD), and other agencies to complete the
development of the State’s coastal nonpoint program. We commend the agencies for the progress they
have made to strengthen Oregon’s coastal nonpoint program and address many of the remaining
conditions. Ultimately, CZARA refers to actions by a “state” collectively and does not distinguish
between or among various branches within or departments of state government.

C. Federal and State Governments Have Responsibility to Manage Waters

Comment: One comment letter stated that the federal and state governments have a responsibility to
manage waters in the public trust for maximum long-term benefit for current and future generations.
They noted this was not being done. The comment did not provide any additional information explaining
the basis for this.

Source: 22-C

Response: Federal and state governments do have a responsibility to manage public waters for current
and future generations. Congress created CZARA as a tool for NOAA and EPA, along with our state
partners, to use to help protect coastal waters. NOAA and EPA strive to carry out these responsibilities
within the constructs of federal statute and associated guidance.

. FUNDING

A. Impacts of Withholding Funds

Comment: Some comment letters noted that withholding funds under Section 306 of the Coastal Zone
Management Act (CZMA) and Section 319 of the Clean Water Act (CWA) could negatively impact
Oregon’s ability to improve water quality and support beneficial programs such as Total Maximum Daily
Loads (TMDLs), Oregon Watershed Enhancement Board (OWEB) watershed planning and restoration
projects, local land use planning, as well as the state’s ability to provide technical assistance to coastal
communities to address pressing coastal management issues such as coastal hazards, stormwater
management, and growth management. A few comment letters argued against NOAA and EPA
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withholding funds from these programs because they felt withholding funding from two important
programs for addressing polluted runoff and coastal habitat issues in the state is counterproductive to
accomplishing the goals of these programs and unlikely to result in the policy and programmatic
changes NOAA and EPA are seeking. Others noted that withholding funding would hurt two state
programs and agencies, Oregon’s Coastal Management Program in the Department of Land and
Conservation and Development and Oregon’s Nonpoint Source Management Program in the
Department of Environmental Quality, that lack control over some of the most significant remaining
issues (i.e., forestry and agriculture). Some commenters also noted that withholding funds would
negatively impact coastal communities and watershed groups that also rely on this funding from NOAA
and EPA.

Other commenters supported withholding funds even though they acknowledged it may have some
negative impacts initially. They saw withholding funding as the only way to get further action in the state
to improve water quality and protect designated uses. One comment letter also noted that NOAA and
EPA’s failure to withhold funding sooner allowed Oregon to “limp along for over 16 years with
inadequate management measures for its coastal nonpoint program while drinking water and other
water quality impairments occurred.”

Source: 1-C, 5-A, 8-B, 14-C, 16-B, 17-A, 25-A, 25-B, 25-D, 25-E, 25-F, 33-A, 33-B, 36-A, 36-B, 36-C, 37-B, 37-C, 37-D,
43-A, 48-B, 55-B, 64-B, 66-B, 68-8,

Response: The statute directs NOAA and EPA to withhold funding when the agencies find that a state
has failed to submit an approvable coastal nonpoint program (as is the case with Oregon). NOAA and
EPA recognize that withholding funding under Section 306 of the CZMA and Section 319 of the CWA
could make it more difficult for Oregon to maintain the same level of effort on key programs that help
improve water quality and protect salmon habitat, such as the state’s coastal management, TMDL, and
nonpoint source programs. However, the penalty provision in CZARA encourages states to develop fully
approvable coastal nonpoint programs in order to maintain full federal funding. NOAA and EPA will
continue to work with Oregon to complete the development of its coastal nonpoint program so that the
funding reductions from the penalties can be eliminated as soon as possible.

B. Oregon Stands to Lose $4 million per Year in Federal Funding

Comment: Several commenters stated that if NOAA and EPA’s proposed finding that Oregon has failed
to submit a fully approvable coastal nonpoint program stands, Oregon would lose $4 million a year in
federal funding.

Source: 1-C, 14-C, 43-A

Response: The comment appears to over-estimate the amount of federal funding subject to
withholding. For each fiscal year, after a state fails to submit an approvable program, CZARA directs
NOAA and EPA to withhold 30 percent of a state’s allocations under Section 306 of the CZMA and
Section 319 of the Clean Water Act, respectively.. Therefore, NOAA and EPA will begin withholding
funding from Oregon with the start of the State’s FY15 funding on July 1, 2015. Depending on final
appropriations, Oregon’s total allocation under these two programs for FY15 will likely be around $4M
in federal funding. Therefore, the state would lose a total of approximately $1.2M total in federal
funding (roughly S600K from each program). When Oregon achieves an approvable program, NOAA and
EPA would restore full program funding under Section 306 of the CZMA and Section 319 of the Clean
Water Act.
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ll.  AUTHORITIES UNDER THE COASTAL ZONE ACT REAUTHORIAZATION AMENDMENTS
(CZARA)

A. Suitability of Voluntary Approaches Backed By Enforceable Authorities

Comment: Several comment letters noted that CZARA requires coastal states to have enforceable
mechanisms for each management measure. These letters registered dissatisfaction with the voluntary
approaches Oregon uses to address many CZARA management measure requirements. These letters
noted that Oregon’s voluntary approaches are not being adhered to and that the state is not using its
back-up authority to enforce and ensure implementation of the CZARA management measures, when
needed. A few comment letters also noted that Oregon has not described the link between the
enforcement agency and implementing agency and the process the agencies will use to take
enforcement action when voluntary approaches are not adequate to protect water quality. Another
comment letter stated that voluntary approaches will not work and that the state needs to adopt
approaches that could be enforced directly.

Source: 15-C, 15-D, 16-A, 28-E, 30-O, 46-H, 49-J

Response: States must have enforceable policies and mechanisms to implement the CZARA
management measures (see Section 306(d)(16) of the Coastal Zone Management Act). As the NOAA and
EPA January 1993 Coastal Nonpoint Pollution Control Program Development and Approval Guidance
states, the federal agencies have interpreted the statutory provisions to mean that “these enforceable
policies and mechanisms may be state or local regulatory controls, and/or non-regulatory incentive
programs combined with state enforcement authority.” Therefore, voluntary, incentive-based programs
are acceptable approaches for meeting the CZARA management measure requirements as long as a
state can demonstrate it has adequate back-up authority to ensure implementation of the CZARA
management measures, when necessary.

For coastal nonpoint program approval, CZARA requires NOAA and EPA to assess whether or not a
coastal state with an approved coastal management program “provides for the implementation” of
6217(g) management measures (Section 6217(b)). To do this, NOAA and EPA examine whether the state
has processes in place that are backed by enforceable policies and mechanisms to implement the
6217(g) management measures. In approving a state’s coastal nonpoint program, NOAA and EPA do not
consider how well those processes, including voluntary ones, have worked or been enforced; rather, the
federal agencies have accepted voluntary approaches when the state provides the following:

1. alegal opinion from the attorney general or an attorney representing the agency with
jurisdiction for enforcement that such authorities can be used to prevent nonpoint pollution and
require management measure implementation, as necessary;

2. adescription of the voluntary or incentive-based programs, including the methods for tracking
and evaluating those programs, the states will use to encourage implementation of the
management measures; and

3. adescription of the mechanism or process that links the implementing agency with the
enforcement agency and a commitment to use the existing enforcement authorities where
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necessary.

(See Final Administrative Changes to the Coastal Nonpoint Pollution Control Program Guidance for
Section 6217 of the Coastal Zone Act Reauthorization Amendments of 1990 and Enforceable Policies and
Mechanisms for State Coastal Nonpoint Programs.)’ The latter two provisions in the third item ensure,
that such programs, even though implemented through voluntary mechanisms, are, at the their core,
“enforceable policies and mechanisms” as provided in the statutue.

Program implementation occurs after coastal nonpoint program approval and the opportunity for
evaluation of the effectiveness of implementation is available under other statutory mechanisms.
Section 6217(c)(2) of CZARA directs participating states to implement their approved programs through
changes to their nonpoint source management plan, approved under Section 319 of the Clean Water
Act, and through changes to its coastal zone management program, developed under Section 306 of the
Coastal Zone Management Act. Therefore, NOAA and EPA have some opportunity to evaluate a state’s
implementation of its coastal nonpoint program through routine assessment mechanisms of the state’s
Nonpoint Source Management Program and Coastal Management Program.

Regardless, for the new development and onsite sewage disposal system management measures, the
federal agencies believe the State has sufficiently demonstrated the link between implementing and
enforcing agencies, as well as a commitment to use that authority.. With regard to the additional
management measures for forestry, NOAA and EPA agree with assertion that the State has not met all
the criteria enabling it to rely on voluntary programs backed by enforceable authorities to demonstrate
its “enforceable policies and mechanisms.” The findings document on Oregon’s Coastal Nonpoint
Program explains why NOAA and EPA have made this finding.

B. Federal Government Taking Over Oregon’s Coastal Nonpoint Program

Comment: One comment letter noted that NOAA and EPA have an obligation to step in for Oregon and
take over its coastal nonpoint pollution control program since the state lacks the will to address its
polluted runoff issues.

Source: 55-C

Response: Unlike some of the EPA water quality programs under the Clean Water Act, such as the
National Pollutant Discharge Elimination System (NPDES) Program, CZARA provides for exclusive state
and local decision-making regarding the specific land-use practices that will be used to meet the coastal
nonpoint program management measures. The Act does not provide NOAA or EPA with the authority to
take over, or implement, a state’s coastal nonpoint program if the state declines to do so.

C. Oregon Needs More Time to Develop Its Coastal Nonpoint Program

Comment: A few comment letters stated that NOAA and EPA should give Oregon additional time to
develop a fully approvable coastal nonpoint program. They noted that developing a program and
addressing the remaining conditions NOAA and EPA placed on the state’s program is very challenging
and that the state has made significant progress since gaining conditional approval. They also noted that
the state is continuing to make additional improvements, such as the current rulemaking process by the

® Both guidance documents are available at http://coast.noaa.gov/czm/pollutioncontrol/.

ED_454-000302826 EPA-6822_007983



Oregon Board of Forestry to achieve better riparian protection for fish-bearing streams, but that the
state needs more time before the new rule is adopted.

A few other comment letters noted that Oregon has had plenty of time to address deficiencies since
receiving conditional approval for its coastal nonpoint program in 1998.

Source: 14-D, 33-C, 28-F

Response: Oregon has been working on its program conditions since 1998. NOAA and EPA disagree with
the comments which suggest that Oregon be provided with additional time to develop additional
management measures (as necessary to achieve and maintain water quality standards and to protect
designated uses. As early as September 2010, the federal agencies notified the state that a final decision
was anticipated on or about May 15, 2014, (which was later extended until January 20, 2015) and has
been recommending to the State what it could do to address its conditions since they were first placed
on Oregon’s program in 1998.

D. CZARA Requires State to Address Issues Outside of Its Control

Comment: One comment letter disagreed with the Coastal Nonpoint Program regarding its requirement
that states have to meet all CZARA management measures. They noted that some measures, such as
onsite sewage disposal systems (OSDS), are often addressed at the local level, and are therefore, outside
of the state’s jurisdiction.

Source: 10-B

Response: The CZARA amendments requires all coastal states participating in the National Coastal Zone
Management Program to develop coastal nonpoint programs that “provide for the implementation, at a
minimum, of management measures in conformity with the guidance published under subsection (g), to
protect coastal waters...” (See Section 6217(b), 16 U.S.C. 1455b(b))). The 1993 guidance EPA developed
to comply with subsection (g), Guidance Specifying Management Measures for Sources of Nonpoint
Pollution in Coastal Waters, outlines two management measures related to new and existing OSDS that
states must address.

With regard to the two OSDS management measures, all coastal states have exercised statewide
authority to regulate many aspects of OSDS, such as siting requirements and what qualifications are
needed to inspect OSDS. NOAA and EPA acknowledge that many states have been reluctant to require
inspections of OSDS at the state level, but that reluctance should not be confused with an inherent
limitation of state powers. From a practical standpoint, NOAA and EPA recognize that local governments
often play a significant role in managing OSDS, and the federal agencies have therefore accepted a
variety of approaches for meeting the OSDS management measures, as well as other measures,
including those that have relied on a mixture of state and local-level authorities, local efforts with
sufficient geographic coverage, or state-led voluntary approaches backed by enforceable authorities.

E. NOAA and EPA Holding Oregon to a Higher Standard

Comment: One comment letter stated that NOAA and EPA are holding Oregon to a higher standard than
other states. The letter noted that raising the approval threshold for Oregon compared to other states
was unfair to Oregon and that NOAA and EPA should help Oregon meet the previously established
minimum standards for other state coastal nonpoint programs rather than require Oregon to meet a
higher bar.
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Source: 10-A

Response: NOAA and EPA have not been provided any information to suggest that Oregon is being held
to a higher standard that other states. The CZARA statutory requirements and guidance that the federal
agencies use to evaluate Oregon’s program are the same as those that have been applied to evaluate
the approvability of every other state’s program. NOAA and EPA required California, Oregon and
Washington to develop additional management measures for forestry that went beyond the basic
CZARA 6217(g) forestry management measures. The federal agencies have implemented processes to
ensure all state programs are evaluated consistently. . The additional management measures were
identified as conditions on approval based on the need to achieve and maintain water quality standards
and protect designated uses, for salmonids ; and the significance of timber harvesting impacts across
these states. Oregon, Washington, and California continued to experience adverse impacts to salmon
and salmon habitat due to forestry activities despite having programs in place to satisfy the standard
suite of 6217(g) forestry management measures. As a result, additional management measures for
forestry were needed.

F. Need to Take a Tailored Approach to NPS Control

Comment: A few comment letters were concerned that NOAA and EPA are applying a “one-size-fits all”
approach to addressing nonpoint source pollution in Oregon by requiring the State to meet specific
national management measures. The commenters felt that a more tailored approach that considers
QOregon’s the various sources of nonpoint source pollutants in Oregon and the need to address each one
individually would be more appropriate.

Source: 8-C, 10-E

Response: By its nature, CZARA affords states significant flexibility to develop programs that are
consistent with the broad national 6217(g) management measure requirements, yet are tailored to
meet a state’s specific circumstances. Section 6217 does not provide NOAA or EPA with authority to
require states or local governments to take specific actions to address coastal nonpoint source pollution
and in specifying conditions on approval that additional management measures were necessary to meet
water quality standards and uses, NAOA and EPA did not do so. Rather, NOAA and EPA assist each
participating coastal state to find the best approach for each state that is consistent with the
overarching CZARA requirements.

As required by section 6217 (g), in 1993, EPA published guidance for coastal nonpoint pollution control,
Guidance Specifying Management Measures for Sources of Nonpoint Pollution in Coastal Waters. The
guidance specifies 56 management measures that form the core requirements of a state’s coastal
nonpoint program. While the guidance establishes baseline standards for addressing broad categories
and sources of nonpoint source pollutants, there are many different approaches that states can take to
be consistent with the 6217(g) management measure requirements. For each management measure,
the guidance provides examples of a variety of different things states can do to satisfy the requirements
of the management measure. To date, 22 state coastal nonpoint pollution control programs have
received full approval under CZARA. The publicly available approval documents on NOAA’s coastal
nonpoint program website demonstrate a variety of state-specific approaches.
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While NOAA and EPA have provided Oregon with various recommended suggestions to address the
management measures and to control coastal nonpoint pollution, decisions about which approaches to
develop, adopt, and implement to address the management measures rest with the state.

G. Coastal Nonpoint Program Needs to Address Climate Change

Comment: One comment letter noted that Oregon’s Coastal Nonpoint Program needs to address
climate change. The letter noted that water shortages and toxins will become even more pressing issues
as the climate continues to change.

Source: 50-A

Response: Climate change is an important issue facing coastal states and may contribute to adverse
impacts to coastal water quality. NOAA and EPA take climate change very seriously and are involved in a
number of initiatives to help states and other entities become more resilient to the impacts of climate
change. For example, through the National Coastal Zone Management Program, NOAA has been
providing financial and technical assistance to Oregon to encourage local governments to incorporate
climate change and hazards considerations into their local comprehensive plans. Specifically, NOAA and
Oregon have been working with local governments to plan for and reduce exposure to climate-related
natural hazards in Oregon’s coastal zone. Similarly, EPA's State and Local Climate and Energy Program
provides technical assistance, analytical tools, and outreach support on climate change issues to state,
IocaI and tribal governments. Additionally, EPA's Climate Ready Estuaries and Climate Ready Water

ies programs help coastal resource managers and water utility managers, respectively, plan and

prepare for climate change.

Neither the CZARA amendments nor the 1993 guidance under section 6217(g) specifically identify
management measures to address climate change through state coastal nonpoint programs. When
approving state coastal nonpoint programs, NOAA and EPA ensure that each state program provides for
the implementation of the management measures in conformity with the 1993 Guidance Specifying
Management Measures for Sources of Nonpoint Source Pollution in Coastal Waters, developed pursuant
to Section 6217(g). Section 6217(b)(3) provides for additional management measures that are necessary
to achieve and maintain water quality standards under the Clean Water Act and to protect designated
uses. The 1993 guidance mentions climate change in the discussion of several suggested best
management practices that a state could employ to implement a particular management measure. The
discussion for the new onsite sewage disposal system management measure, for example, notes that
the rate of sea level rise should be considered when siting onsite sewage disposal systems and the
discussion for the stream bank and shoreline erosion management measure notes that setback
regulations should recognize that special features of the stream bank or shoreline, may change,
providing an example of beaches and wetlands that are expected to migrate landward due to rising
water levels as a result of global warming. However, none of these are required elements for a state’s
coastal nonpoint program. While CZARA does not have specific climate change-focused management
measures, adopting and implementing programs to address the 6217(g) management measures will
help coastal waters, in general, by reducing stressors and pollutant loads, which may ultimately help
coastal water be more resilience to climate change impacts.

H. Proposed Finding Exceeds NOAA and EPA’s Authority

Comment: One comment letter noted that the federal government places too many regulations on the
states, private property owners, and individuals and that NOAA and EPA exceeded the limits defined by
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the U.S. Constitution. The letter suggested that Congress should remove the budgets for NOAA and EPA
and return those funds back to the state.

Source: 29-A

Response: Congress created the Coastal Nonpoint Program under Section 6217 of the Coastal Zone Act
Reauthorization Amendments (CZARA) of 1990. In doing so, Congress charged NOAA and EPA to jointly
administer the program. In finding that Oregon has failed to submit an approvable coastal program,
NOAA and EPA are carrying out their administrative responsibilities under CZARA.

l. The Public Comment Period Is Not Needed

Comment: One comment letter questioned why NOAA and EPA requested public comment on their
proposed finding. They noted public comment was not needed as long as the federal agencies’ finding
and analysis is based on established criteria and valid science (and they believed to be the case).

Source: 15-B

Response: Public participation has served as an essential part of the federal agencies’ decision making
processes for administration of their responsibilities related to the coastal nonpoint program. Consistent
with the public participation policies in the Coastal Zone Management Act and the Clean Water Act,
NOAA and EPA have historically considered public input when making findings about a state’s coastal
nonpoint program.

IV. GENERAL—WATER QUALITY, MONITORING, AND ENFORCEMENT

A. Status of Oregon Coastal Water Quality Should Inform NOAA and EPA Decision

Comment: Many comment letters expressed the need for Oregon to do more to improve coastal water
quality and protect designated uses. They believe the fact that many coastal water quality problems in
the State still exist demonstrates that Oregon’s existing programs to control coastal nonpoint source
pollution are inadequate and that the State needs to do more to strengthen its coastal nonpoint
program. Specific concerns cited include failure to meet water quality standards, specifically for
temperature, sediment, and/or toxics, impaired drinking water; and recent federal listings under the
Endangered Species Act for salmon, salmon habitat, amphibians, and wildlife. For example, several
comment letters cited the recent federal listings of Southern Oregon-Northern California Coast coho
salmon as illustrative of how salmon populations and habitat have continued to decline, due, in part, to
human-related water quality and habitat impairments. Comments assert that timber harvesting,
agriculture, and urban development contribute to these impairments. Commenters also asserted that
QOregon fails to identify land uses causing water quality impairments or threatening water quality
because the State ignores technical information available about land uses that consistently cause or
contribute to violations of water quality standards in coastal watersheds.

Another comment letter asserted that impaired waterbody listings under Clean Water Act Section
303(d) do not mean additional management measures are needed. They specifically noted that
Northern California and Ohio list waters for sedimentation and both have approved coastal nonpoint
programs.
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Several other comment letters noted that recent improvements in Oregon’s coastal water quality and
salmon runs demonstrate that the State’s coastal nonpoint pollution control program is effective. One
letter stated that Oregon streams are among the cleanest in the country and provide good water for
aquaculture. A few other comment letters noted the good work and water quality and habitat
improvements being accomplished by watershed groups, the Oregon Watershed Enhancement Board
(OWEB), and Soil and Water Conservation Districts (SWCDs). They also noted the voluntary efforts
undertaken by the timber industry and farmers (cattlemen). For example, one letter described how
federal, state, county, and private citizen groups have effectively worked together to improve the
Tillamook watershed. They cited an Oregon Department of Fish and Wildlife study that shows many out-
migrating and returning salmon to Tillamook State forest land demonstrate the results of this
restoration work. Another comment letter stated there was too much focus on the need to see water
guality improvements, and that given the increase in human population and other development
pressures in recent decades, even maintaining water quality levels should be considered a success.

Source: 1-A, 1-B, 5-B, 8-A, 10-C, 11-A, 14-B, 15-E, 19-B, 19-E, 20-A, 20-D, 22-D, 25-A, 26-A, 28-F, 30-B, 30-I, 30-O,
31-B, 35-A, 35-B, 35-C, 39-A, 42-B, 42-C, 42-1, 43-F, 44-B, 48-C, 56-B, 57-GG, 57-NN, 57-VV, 82-C, 82-E, 83-C, 83-D

Response: NOAA and EPA recognize that voluntary programs, such as those implemented by OWEB and
SWCDs, play an important role in nonpoint source management and water quality improvements in
coastal Oregon. Oregon has experienced some noteworthy successes, such as returning salmon
populations to the Tillamook watershed. However as the State’s Clean Water Act section 303(d) list of
waters not meeting water quality standards reflects, Oregon still grapples with impaired waterbodies
that do not achieve water quality standards or support designated uses, such as domestic water supply
(drinking water) and fish and aquatic life (e.g., salmon). As stated in the CZARA amendments, the
purpose of a state coastal nonpoint program should be to “develop and implement management
measures for nonpoint source pollution to restore and protect coastal waters.”

implementation of additional management measures will result in immediate attainment of water
quality standards in waters and areas adversely affected by land uses over an extended period of time.

Regarding the comment that stated that Ohio had a fully approved coastal nonpoint program, that is
incorrect. Ohio’s program still has conditions on it that the state is working to address.

B. Need Improved Water Quality Monitoring

Note: See also specific comments related to Agriculture-Monitoring and Tracking, Pesticides-Monitoring
and Tracking, and Forestry-Pesticides.

Comment: Several comment letters expressed concern about the adequacy of Oregon’s water quality
monitoring programs, especially with regard to monitoring after aerial application of pesticides and
herbicides on forest lands. Commenters stated that Oregon does not have monitoring programs in place
to adequately assess whether pollution controls are achieving their goals and protecting water quality.
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Therefore, it is difficult for the State to determine if and when additional management measures are
needed, as CZARA requires.

Commenters suggested several different monitoring approaches that Oregon could implement to
adequately protect water quality. These included: requiring turbidity monitoring of streams during and
after rainstorms and taking enforcement action when excess turbidity is found; requiring recurrent road
surface condition monitoring; requiring more frequent inspections of drinking water, especially when
pesticide spraying occurs; and improving upon a recently developed strategy for determining
agricultural landowners’ compliance with water quality rules.

Several other comment letters stated that Oregon’s monitoring and tracking programs were adequate
and commended the State’s greater focus on water quality monitoring over the past few years.

Source: 2-A, 30-R, 42-G, 42-H, 46-H, 49-1, 57-BB, 71-??, 84-77.

Response: NOAA and EPA appreciate commenters’ concerns about the adequacy of Oregon’s water
guality monitoring programs. The federal agencies agree that for some issues, e.g., pesticide effects in
non-fish bearing streams, monitoring data may be insufficient. For example, the findings document
recommends the state to make continued improvements in monitoring and tracking of coastal nonpoint
source pollution and best management practice implementation related to the additional management
measures for forestry within the coastal nonpoint management area.

However, NOAA and EPA did not propose a finding on the approvability of the overall monitoring and
tracking elements of Oregon’s Coastal Nonpoint Program and did not solicit comment on this issue at
this time. The public will have an opportunity to comment on this aspect of Oregon’s program if, at
some point in the future, the agencies propose to fully approve Oregon’s coastal nonpoint program.
(See also the appropriate Forestry and Agriculture sections in this document for responses to specific
comments about the monitoring and tracking efforts related to Oregon’s forestry and agriculture
programs.)

C. Enforcement

Comment: One commenter noted that Oregon fails to systematically address water quality standard
violations caused by excess sedimentation.

Source: 57-UU

Response: CZARA requires state coastal nonpoint programs to “provide for the implementation” of the
6217(g) management measures (Section 6217(b)). NOAA and EPA have identified sediment impacts
from forestry activities that have not been addressed through the standard suite of management
measures and have required Oregon to address sediment impacts through additional management
measures for forestry.

Implementation of Oregon’s coastal nonpoint program and evaluation of the effectiveness of that
program will occur after federal program approval. Section 6217(c)(2) of CZARA calls on states to
implement their approved programs through changes to their nonpoint source management plan,
approved under Section 319 of the Clean Water Act, and through changes to its coastal zone
management program, developed under Section 306 of the Coastal Zone Management Act. Therefore,
NOAA and EPA evaluate how well a state is implementing its coastal nonpoint program through routine
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assessment mechanisms for the state's Nonpoint Source Management Program and Coastal
Management Program.

V. CRITICAL COASTAL AREAS AND ADDITIONAL MANAGEMENT MEASURES

A. Process for Identifying Critical Coastal Areas and Additional Management Measures is Not
Effective

Comment: One comment letter states that Oregon’s process for identifying critical coastal areas and the
need for additional management measures, which relies largely on the state’s Clean Water Act 303(d)
listing process for impaired waters and TMDL program, is flawed in several ways. Specifically, the
commenter believes Oregon’s Clean Water Act section 303(d) listing process is not effective. The
comment asserts that the state fails to meet the 303(d) list regulatory requirements to “assemble and
evaluate all existing and readily available water quality related data and information to develop the list”
and that the State does not use nonpoint source assessments to develop its 303(d) lists. The comment
also asserts that Oregon ignores a variety of technical information available to help identify land uses
that consistently cause or contribute to water quality standard violations. In addition, the commenter
noted that Oregon does not use TMDLs to identify critical coastal areas and assess where existing CZARA
management measures are not adequate for meeting water quality standards, as required for CZARA
approval. The commenter also notes that the associated TMDL water quality management plans do not
support an effective coastal nonpoint program. For example, despite the numerous temperature TMDLs
that have been developed in Oregon’s coastal watershed, the comments assert that load allocations
have not been used to determine minimum riparian buffer width, height, or density to achieve the load
allocation.

Source: 57-KK, 57-LL, 57-MM, 57-NN, 57-QQ, 57-RR, 57-5S, 57-TT

Response: NOAA and EPA did not propose a finding on the approvability of Oregon’s process for
identifying critical coastal areas and additional management measures and did not solicit comment on
these issues at this time. The public will have an opportunity to comment on these aspects of Oregon’s
program at some point in the future before the agencies fully approve Oregon’s coastal nonpoint
program.

B. NOAA and EPA Lack Authority to Require Additional Management Measures

Comment: Two commenters stated NOAA and EPA do not have the authority to require Oregon to
develop additional management measures that go beyond the original management measures in the
CZARA guidance. They note that CZARA states additional management measures are triggered when, “as
determined by the State,” there is a failure for coastal waters to attain or maintain applicable water
quality standards or protect designated uses 16 U.S.C. 1445(b)(1)(A). The commenters also claim that
the programmatic guidance for the Coastal Nonpoint Program further supports this point because it calls
on the state, not NOAA and EPA, to identify additional management measures, if necessary, to achieve
and maintain water quality standards. They further note that the guidance indicates that the state is to
identify additional management measures only within state-designated critical coastal areas to address
state-identified land uses that may cause or contribute to water quality degradation.

Source: 71-E, 71-1, 71-H, 77-D
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Response: NOAA and EPA have the authority to impose additional management measures that are
necessary to achieve applicable water quality standards and protect designated uses. CZARA requires
that a state program provide for “[t]he implementation and continuing revision from time-to-time of
additional management measures . ..” 16 U.S.C. 1445b(b)(3). States have the flexibility to develop and
implement the specific management measures necessary to meet water quality standards and protect
designated uses, but the statute does not vest the state with exclusive authority to decide whether
additional management measures are required.

CZARA establishes a three-part process for how additional management measures are identified. One of
the first steps in this process is the identification of land uses that may cause or contribute significantly
to the degradation of: (1) “coastal waters where there is a failure to attain or maintain applicable water
guality standards or protect designated uses, as determined by the State pursuant to its water quality
planning processes” (16 U.S.C. 1445b(b)(1)(A)); or (2) “those coastal waters that are threatened by
reasonably foreseeable increases in pollution loadings from new or expanding sources” (16 U.S.C.
1445b(b)(1)(B)). For the later, there is no stipulation that only states can make this determination and
for the former, the “as determined by the State” clause clarifies that the water quality standards and
designated uses referenced in this subsection are those standards and designated uses the state has
established but again, does not limit the determination of which land uses that are causing a failure to
attain and maintain those water quality standards and designated uses to the state. Therefore, the
statute does not state that the sole authority for identifying additional management measures is left to
the state. It also allows the federal agencies to identify when additional management measures are
necessary, and to provide technical guidance about what those measures should include. The state then
designs measures to meet this programmatic need.

The development and approval guidance for the program discusses states developing processes to
designate additional management measures (see Section II1.D pgs. 22-31), and the guidance also
explicitly states that “if existing information indicates that the implementation of the [6217](g)
measures will not be adequate to attain or maintain water quality standards . . . then the state program
must specify, at the time of program submission, additional management measures applicable to the
appropriate land uses and critical coastal areas” (Section I11.D.4.1, pg. 27). Since Oregon failed to specify
additional management measures for forestry in its initial submission even though existing information,
such as Coastal Salmon Restoration Initiative, indicated that the standard 6217(g) forestry management
measures will not be sufficient for attaining water quality standards and protecting designated uses,
such as supporting salmonids, it was within NOAA and EPA’s authority to place a condition on Oregon’s
program requiring the State to identify and begin applying additional management measures where
water quality impairments and degradation of designated uses attributable to forestry exist despite
implementation of the (g) measures.

C. NOAA and EPA Need to Impose New Additional Management Measures

Comment: Some commenters noted that CZARA requires Oregon to demonstrate that it has additional
management measures in place to meet water quality standards and protect designated uses. The
commenters noted that Oregon has not met this requirement since water quality standards are still not
being met and designated uses are not being protected. They are supportive of placing additional
management measure requirements on Oregon’s coastal nonpoint program and suggested specific
measures or nonpoint source issues that the additional measures should address (see specific comments
below).
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Source: 15-G, 15-K, 15-M, 30-B, 30-0, 35-J, 44-C, 47-B, 56-C, 56-M, 57-CC, 60-E

Response: Beyond the requirements for additional management measures for forestry that NOAA and
EPA placed on Oregon’s program during the 1998 conditional approval findings, the federal agencies
believe specific additional management measures to address other coastal water quality issues are not
needed at this time for CZARA approval. The other CZARA 6217(g) management measures are broad
enough to protect water quality, when implemented effectively. For coastal nonpoint program approval
purposes, CZARA does not require states to have clean water throughout their coastal nonpoint
program management areas or to have additional management measures identified to address all water
guality impairments. Rather, states, like Oregon, must have processes in place to identify and implement
additional management measures, when needed (i.e., when the existing 6217(g) management measures
are not sufficient for achieving water quality standards and protecting designated uses (see Section
6217(b)). This process for identifying additional management measures is what NOAA and EPA will
evaluate when the federal agencies are ready to approve Oregon’s program.

VI.  PESTICIDES AND TOXICS—GENERAL

Note: NOAA and EPA received a variety of comments related to pesticides. Summaries of the general
pesticide comments and the federal agencies’ responses are provided below. See Agriculture-Pesticides
and Forestry-Pesticides for a full discussion of the comments received related to pesticides.

A. Adequacy of Oregon’s Coastal Nonpoint Program to Address Pesticides and Other Toxics

Comment: Several comment letters noted that Oregon needs to improve how it addresses nonpoint
source pollution caused by toxics, including pesticides, herbicides, and Superfund contaminants.
Commenters specifically noted they believed there was excessive use of toxic chemicals in agriculture
and forestry practices. One comment letter was also concerned about Superfund contamination
impacting shellfish harvests.

Commenters expressed their concerns with the ability of Oregon’s existing pesticide management
program to protect the quality of water in streams and groundwater as well as protect human health
and aquatic species and called for more federal oversight. One comment letter supported this statement
by citing results from a watershed council herbicide study that found that pesticides used along
roadsides, agricultural fields, and forestry operations were all evident in Oregon’s waterways. The
commenter noted that while applicators may have applied the herbicide correctly, the study
demonstrates runoff is still occurring, indicating that the state’s rules are ineffective at protecting water
guality from herbicide application. Several other comment letters provided personal accounts of health
impacts they believe to be due to pesticide exposure.

One commenter cited various studies to demonstrate pesticide impacts to human health and the
environment from one commonly used herbicide, glyphosate. For example, a few studies in the late
1990s and early 2000s linked exposure to glyphosate to an increased risk of non-Hodgkin lymphoma.
Other health effects from exposure to glyphosate described by the commenter included breast cancer,
ADD/ADHD, increased risks of late abortion, endocrine disruption, and possible increased risk of
multiple myeloma. According to studies from the late 2000s, glyphosate causes altered immune
responses in fish, and Roundup, a commonly used glyphosate product, is lethal to amphibians. Other
environmental impacts from glyphosate were also described. The commenter contended that these
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human health and environmental impacts have been attributed to exposure to levels of glyphosate
below the EPA-established standards. The commenter also stated that studies show adverse health
effects of other formulated glyphosate products.

Several commenters felt the Federal Insecticide, Fungicide and Rodenticide Act (FIFRA), coupled with
the state’s pesticide rules and its Water Quality Pesticide Management Plan, were insufficient to control
polluted runoff from pesticide application to Oregon’s coastal waters. Some comment letters stated that
QOregon needs to improve pesticide application restrictions and protections for all classes of streams.
One letter noted that neighboring states have stricter requirements for pesticide use and application.
Another letter cited the lack of additional ODA rules beyond the EPA pesticide labels, which they state
have been demonstrated to be inadequate to protect threatened coho salmon.

A few comment letters also stated that not only do they believe Oregon has weak pesticide laws but
compliance with the existing rules is poor. One letter suggested that federal label restrictions for
atrazine are not being followed. Other commenters complained about the state’s poor record-keeping
of pesticide application and inadequate notice of scheduled spraying events that would occur near their
neighborhoods and homes.

Other comment letters disagreed. Commenters believed Oregon has adequate pesticide controls in
place which are consistent with CZARA 6217(g) requirements. They state that state rules (OAR 629-620-
0400) provide for the protection of waters of the state and other resources during chemical application.
In addition, applicators are required to follow the FIFRA label requirements and meet additional state
requirements, including when and under what conditions pesticides can be applied, mixed, stored,
loaded, and used. The commenters also state that under state rules, applicators need to take into
account weather conditions such as temperature, wind, and precipitation to protect non-target forest
resources. A comment letter also noted that the FIFRA labels have undergone significant changes since
1998 on how pesticides can be applied to forests. In addition, the commenter asserts that the EPA-
approved Oregon Water Quality Pesticide Management Plan provides additional description of the
state’s approach to pesticide management.

Source: 2-B, 17-C, 27-C, 28-D, 31-D, 32-A, 35-F, 35-G, 38-A, 38-D, 41-A, 46-H, 46-M, 46-N, 49-H, 50-B, 54-
G6, 54-B, 54-D, 54-F, 54-H, 54-1, 54-M, 54-N, 54-0, 54-Q, 54-R, 54-S, 55-P, 57-GG, 57-HH, 57-ll, 57-ZZ, 57-
113, 70-B, 70-C, 70-I, 71-R, 71-AH, 71-Al, 71-AJ, 71-AK, 72-A, 77-S, 77-T, 81-B, 83-E, 83-M, 85-C, 85-D, 85-E

Response: NOAA and EPA recognize that many Oregonians are concerned about the use of pesticides
and toxics in Oregon and the adverse impacts they have to the environment and public health. After
carefully considering all comments received and available data, NOAA and EPA find that Oregon can do
more to strengthen these programs to protect coastal water quality and designated uses, specifically
with regard to the aerial application of herbicides on forestlands. (See rationale for additional
management measures for forestry in the decision document for further discussion of the federal
agencies’ rationale for this finding). NOAA and EPA will continue to work with Oregon within our
authorities to improve the state’s pesticide management efforts to ensure coastal water quality, human
health, and designated uses are protected.

Some commenters asserted that Oregon is not adequately enforcing its existing pesticide laws and that
current label requirements were not being followed. EPA and NOAA recognize these concerns, however
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these issues are not something that CZARA considers for the approvability of a state’s coastal nonpoint
program (see Section IV.C, Enforcement).

Finally, regarding the expressed concern over Superfund contaminants, CZARA does not speak to
Superfund contaminants. Rather Superfund contaminants are more appropriately addressed through
the Comprehensive Environmental Response, Compensation, and Liability Act (the Superfund Act).

B. Pesticides—Adequacy of Overall Pesticide Monitoring Efforts

Comment: Several commenter letters noted that Oregon needed to strengthen its pesticide monitoring
efforts. They stated that Oregon does not have a program in place to determine if federal label
requirements are being followed. They further stated that monitoring is not being conducted widely and
regularly for pesticide runoff. One comment letter noted that while unknown and unmonitored
pesticide uses are a problem, unknown and unmonitored health and environmental risks from pesticides
are also a significant problem.

Commenters discussed various monitoring programs that are needed in Oregon, including programs to:
monitor pesticide use and impacts; assess the effectiveness of pesticide best management practices;
monitor for pesticides in the air; monitor for air deposition;; monitor for pesticides in surface and
drinking waters directly following an aerial spray event (rather than every three years). They also raised
the need for monitoring programs to track whether federal label laws are being complied with. One
comment letter also noted that the Oregon lab that tests for pesticides does not have the capacity to
test for glyphosate, a commonly used herbicide.

Another comment letter stated that most pesticide risk assessments are based on old and incomplete
data and endpoint evaluations and that these assessments need to be updated with more current
information for a better understanding of the true impact of pesticides and acceptable exposure limits.
The commenter also stated that there is little to no understanding of effects from “inert” ingredients in
pesticides and that there needs to be more testing and disclosure of these inert ingredients.

A few comment letters also objected to NOAA and EPA’s statement in the proposed decision document
commending the state’s Water Quality Pesticide Management Plan and new pilot pesticide monitoring
study. They did not think these programs should be praised as part of Oregon’s Coastal Nonpoint
Program. The commenters did not believe the state’s claim that pesticide monitoring would support an
adaptive approach and demonstrate when additional controls are needed. They stated that Oregon
conducts very little pesticide monitoring to drive an adaptive approach and noted that none of the pilot
monitoring sites are located in the coastal zone.

A few other comment letters stated pesticide monitoring is adequate. They contend that monitoring
efforts have shown that current pesticide management practices do not result in detrimental impacts.
For example, one comment letter described a study by Dent and Robben (2000) on fish-bearing streams
that found no pesticide contamination at or above 1 ppb in any of the post-spray water samples
analyzed. According to the commenter the study concluded that the current Forest Practices Act and
pesticide rules are effective at protecting water quality along Type F (fish-bearing) and Type D (drinking
water) streams. However, another comment letter discussing the same study asserted the study may
have underestimated pesticide levels.

Source: 54-E, 54-F, 54-S, 57-7Z, 57-CF-B, 77-R
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Response: NOAA and EPA acknowledge that limited studies in Oregon’s coastal areas have not found
pesticides at levels toxic to fish or humans. However, the federal agencies believe Oregon can do more
to improve its pesticide monitoring and tracking efforts in the coastal areas. The federal agencies have
revised the decision document to recommend some specific actions the state could take to improve its
pesticide monitoring and tracking efforts such as increasing monitoring on non-fish bearing streams in
coastal areas and improving ODF’s Notification of Operation form to include protections for non-fish
bearing streams. NOAA and EPA recognize many of the strengths of Oregon’s Water Quality and
Pesticide Management Plan and the Pesticide Stewardship Partners Program. However, the federal
agencies have also revised their discussion of these programs to more clearly acknowledge some of the
weaknesses of the plan and pilot studies. The findings document also includes recommendations to
further strengthen these programs, particularly with additional monitoring in the nonpoint coastal
management area (See additional management measures for forestry rationale in the final decision
document).

VII. NEW DEVELOPMENT

Comment: Many comment letters agreed with NOAA and EPA’s proposed finding that Oregon has failed
to fully address CZARA requirements for new development, specifically that the state has not provided a
commitment to use its back-up authorities to ensure implementation of the management measure
requirements when needed. However, a few comment |letters did not believe Oregon had an effective
program to control stormwater runoff from new development and meet water quality standards. They
asserted that the state needed to do more than the voluntary program described. For example, one
comment letter noted that the Total Maximum Daily Load (TMDL) Implementation Guidance must
require (not recommend) designated management agencies (DMAs) to follow National Pollutant
Discharge Elimination System (NPDES) Phase Il requirements for small municipal separate storm sewer
systems (MS4s). Another option that was suggested was that NOAA and EPA should require the state to
incorporate the CZARA new development management measures into an existing NPDES General Permit
or craft a new permit.

Not all comment letters were supportive of new regulatory requirements to address the new
development management measure. For example, one commenter preferred that the state use its
existing authorities and stormwater permits more effectively rather than place additional requirements
on small cities and counties. The commenter believed that small cities and counties are not the main
source of impairment and often lack the technical expertise and financial resources to meet the new
requirements and suggested the coverage for the 1200C NPDES general permit could be expanded by
decreasing the acreage threshold for the permit or using an approach similar to the 12000CS permit
used to address water quality problems in the Columbia Slough.

Source: 11-B, 13-B, 15-G, 34-B, 34-C, 34-D, 80-C

Response: During the public comment period, NOAA and EPA received information from Oregon that
has resulted in a shift in the federal agencies’ position on the approvability of the State’s approach to
meeting this management measure. In its March 2014submittal, Oregon presented a final version of its
TMDL implementation plan guidance for managing post-construction stormwater. The State further
provided information on how it will use the guidance to voluntarily implement the new development
management measure, to track this implementation with milestones, and to use State regulatory
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authorities to accomplish the objective of this measure in the event that the State’s voluntary approach
falls short of meeting the tracked milestones. With the benefit of this new information, the federal
agencies now believe that the previous condition placed on Oregon for meeting the new development
management measure no longer provides a basis for finding that Oregon has failed to submit an
approvable coastal nonpoint program.

Highlights of the state’s approach for meeting the new development management measure include a
recently expanded list of 11 designated MS4 communities within Oregon’s coastal nonpoint
management area that are now subject to NPDES Phase | or Phase Il stormwater regulations, as well as
QOregon’s recently finalized TMDL implementation strategy as it applies to implementing the new
development management measure. Of the 51 non-MS4 communities across Oregon’s coastal nonpoint
management area, at least 38 are likely to be required to implement post-construction stormwater
management as a result of existing or pending TMDLs, with additional communities potentially brought
into these efforts in the future. Collectively, these 49 communities/municipalities comprise
approximately 92 percent of the combined population of the 62 communities across Oregon’s coastal
nonpoint management area.

VII.  ONSITE SEWAGE DISPOSAL SYSTEMS

A. Adequacy of Oregon’s Programs to Meet CZARA Requirements for OSDS

Comment: Many comment letters agreed with NOAA and EPA’s proposed finding that Oregon has failed
to fully address CZARA requirements for existing onsite sewage disposal systems (OSDS), specifically
ensuring routine inspections. While some comment letters were supportive of the state’s planned
outreach efforts to promote voluntary inspections, they agreed with NOAA and EPA that Oregon does
not have a tracking program in place to assess the effectiveness of its voluntary program nor has the
state demonstrated a commitment to use its back-up enforcement authority to ensure inspections,
when needed.

Other comment letters did not support Oregon’s voluntary approach. They felt the state needed to
require routine inspections and have more direct enforcement authorities. They believed that Oregon’s
0OSDS management program was not sufficient for meeting water quality standards and that
enforcement action was minimal for existing leaking septic systems. One commenter noted that Dunes
City passed an OSDS ordinance to require routine inspections because previous voluntary approaches
did not work. Another commenter was concerned about several communities (Lane County and the City
of Florence) allowing septic systems to be sited near lakes.

Source: 11-B, 12-B, 13-B, 15-G, 34-B, 34-5, 35-E, 48-A, 48-K

Response: During the public comment period, NOAA and EPA received a information from Oregon that
has resulted in a shift in the federal agencies’ position on the approvability of the State’s approach to
meeting this management measure. In its March 2014submittal, Oregon presented a greatly expanded
voluntary approach, with realistic milestones for implementing the inspections management measure
element over time, a viable strategy for tracking this implementation, and a commitment to using its
back-up enforcement authority to ensure implementation. CZARA does not require a regulatory
approach for meeting the 6217(g) management measures. NOAA and EPA guidance from 2001 allow
voluntary approaches, provided that the following are in place: a description of the voluntary or
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incentive-based programs the states will use to encourage implementation of the management
measures, including the methods for tracking and evaluating those programs; a legal opinion from the
attorney general or an attorney representing the agency with jurisdiction for enforcement that such
authorities can be used to prevent nonpoint pollution and require management measure
implementation, as necessary; and a description of the mechanism or process that links the
implementing agency with the enforcement agency and a commitment to use the existing enforcement
authorities where necessary. Oregon has provided these items. Additionally, approximately 10 percent
of the OSDS within the coastal nonpoint management area are alternative decentralized treatment
systems with state requirements for service contracts with certified maintenance providers and for
submittal of annual reports to local onsite management systems agents and Oregon DEQ.

The Oregon legislature passed a new law requiring greater disclosure by a seller of a property served by
a septic system or alternative wastewater treatment system on the condition of that system. Oregon
DEQ worked closely with the Oregon Association of Realtors to develop and provide training on the new
law and to provide much greater homeowner education, and the parties entered into a multi-faceted
formal partnership in November 2013 to cooperate on encouraging greater septic system inspections.
Oregon believes the new seller disclosure requirement and educational efforts will raise awareness of
0OSDS issues and prompt buyers to obtain OSDS inspections as part of real estate transactions, similar to
home inspections that are now routine for home sales. Additionally, in early 2014, Oregon launched its
Septic Smart program, modeled after EPA’s national Septic Smart initiative. The Oregon Septic Smart
program is designed to help educate Oregonians about the importance of septic systems, septic system
inspections and proper septic system maintenance through providing Oregonians with easy access to
important information about their septic systems and with easy access to certified industry
professionals that perform septic system inspections.

Oregon has established a goal with interim milestones for its voluntary incentive-based program, as well
as a strategy for tracking and evaluating the strategy’s effectiveness. Specifically, Oregon expects that
within 15 years, these collective efforts will result in inspection of 95 percent of all the OSDS associated
with property transfers across the coastal nonpoint management area. Oregon DEQ has set an interim
goal to achieve inspections for 60 percent of residential property transfers involving OSDS in the coastal
counties by 2014 and 80 percent by 2020. Oregon is tracking the effectiveness of the State’s voluntary
initiative, primarily through the annual reporting requirements by certified inspectors who participate in
QOregon Septic Smart. While participation in Oregon Septic Smart is voluntary, it provides a competitive
business advantage for certified inspectors. The annual reports require separate tracking of OSDS
inspections associated with property transfers (versus inspections conducted for other reasons, which
are also tracked). The report includes information on the number and outcomes of OSDS inspections.
Collectively, these reports will help to guide outreach and enforcement efforts at the county level. This
tracking will be augmented by information from lenders, brokers, realtor surveys, and GIS analysis.

Oregon has also committed to using existing legal authorities where necessary to implement the
management measure. In the event the State’s voluntary incentive-based approach falls short, Oregon
has committed to use ORS 454.625 and ORS 468.020 to propose rules for adoption by the Oregon
Environmental Quality Commission (EQC) to implement the inspections element of the operating OSDS
management measure. In the event the EQC does not pass adequate rules, the Oregon Attorney
General’s Office has provided a legal opinion asserting that the State has adequate back-up authority
(ORS 468B et. seq.) to require implementation of the 6217(g) management measures, as necessary.
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Specifically, the state has the authority under ORS 468B.015 and ORS 468B.020 to prevent and control
pollution from any nonpoint source, including OSDS.

As for siting septic systems near lakes, Oregon has protective setback buffers in place for new systems
and water bodies. CZARA requires protective setback buffers under a separate management measure
for which NOAA and EPA have previously provided interim approval. While well-functioning septic
systems can be protective of water quality, particularly when nitrogen reduction strategies are
incorporated, not all systems are protective of water quality, especially older systems that have ceased
to function properly or are not sited with sufficiently protective setbacks. This is why proactive
inspection of septic systems is critical.

B. More Needed to Improve OSDS Management

Comment: A few comment letters noted specific actions Oregon needs to take before NOAA and EPA
approve the state’s programs for meeting the OSDS management measure. Actions include: siting OSDS
in locations where they are properly separated from groundwater; restricting system density to reduce
nitrate input to groundwater; ensure proper sizing of the system to minimize concentrations of
contaminants and prevent hydraulic overloading; requiring mandatory inspections every 3-5 years or at
the time of property transfer; requiring mandatory pumping after each inspection whenever needed;
establishing a step-by-step program for the state to help homeowners with grants and low-cost loans
that need support for pumping or replacing failing systems; and establishing explicit enforcement
mechanisms.

Source: 34-E, 48-J, 78-E

Response: NOAA and EPA agree that siting OSDS in locations where they are properly separated from
groundwater, controlling nitrate inputs from septic systems, and ensuring proper sizing of QSDS are
important. These components are requirements of the management measures for new OSDS. NOAA and
EPA provided interim approval of the new OSDS management measure based on Oregon’s requirements
for ensuring that new septic systems are located away from unsuitable areas, with protective vertical
and horizontal separation distances from ground- and surface water resources, as well as steps that
QOregon has taken to control excessive nitrogen loadings from new and existing OSDS. With regard to
increasing the frequency of inspections existing OSDS, please refer to the response in section VIL.A
above.

C. Concerned with Sewage Discharge to Waterways During Rain Events

Comment: One comment letter noted that some communities, such as Myrtle Point and Powers,
discharge sewage during rain events, preventing shellfish harvest.

Source: 17-B

Response: The commenter asserts that heavy rains dump raw sewage into the Coquille River from
Myrtle Point and Powers. The entire length of the Coquille River is currently listed as impaired for
bacteria and other causes, and failing septic systems have been identified as a potential source for this
impairment. Oregon DEQ is currently establishing a TMDL for these impairments and, by law, designated
management agencies must develop a TMDL implementation plans that meet water quality targets 18
months after the State issues the final TMDL. Oregon DEQ is also committed to exercising its authority
to require DMAs to develop and implement strategies for meeting water quality standards, and to track
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this implementation. NOAA and EPA believe that Oregon’s new Septic Smart program to promote
expanded inspections of septic systems will go a long way to prevent failures. NOAA and EPA further
believe that Oregon has the necessary incentives and enforceable policies and mechanisms to ensure
that the inspections element of the existing OSDS management measure is met.

IX. FORESTRY

A. General Effectiveness of Existing Forestry Programs and Adequacy for Meeting CZARA
Requirements

Comment: The majority of comment letters agreed with NOAA and EPA’s proposed finding that
Oregon’s existing forest practices are not sufficient for meeting the CZARA requirements and that
additional management measures for forestry are needed. They argued that current land use laws and
the Oregon Forest Practices Act (FPA) and rules do not adequately prevent impacts to water quality or
designated beneficial uses (e.g., fish spawning, migration, etc.) from forestry activities. (See additional
forestry comments for more specific concerns raised about various elements of Oregon’s forestry
program.)

Several comment letters disagreed with language in the FPA that provides that compliance with the
forest practices rules equates to compliance with water quality standards; the commenters do not
believe the FPA practices are sufficient to achieve and maintain water quality standards. Commenters
stated that the Oregon Department of Environmental Quality (DEQ) has failed to use its authority to
address these inconsistencies between the FPA practices and water quality standards. One comment
letter asserted that NOAA and EPA failed to use their authority under CZARA to address the issue.

Comment letters were concerned that FPA enforcement actions are conducted after water quality
damage has occurred. One comment letter contended that the lack of political will within the State to
address water quality problems along with State tax benefits to the timber industry contribute to the
lack of resources State agencies have to improve degraded water quality. Commenters recommended
NOAA and EPA look at various studies that demonstrate the adverse impacts of the forestry industry on
water quality and designated uses in Oregon (see pg. 10-11 of public comment #58 and the attachments
to public comment #57 as examples).?

Other comment letters disagreed with NOAA and EPA’s proposed finding. They believed Oregon does
have programs in place to meet the CZARA forestry requirements and that no additional management
measures are needed. These commenters stated the FPA “establishes a dynamic program that responds
promptly and deliberately to environmental issues as they arise” and requires that water resources,
including drinking water, be maintained. They stated that the FPA requires that best management
practices be established to ensure maintenance of water quality standards, and that this FPA provision
adhered to the CZARA requirement that the State establish additional management measures to
maintain applicable water quality standards.

The commenters further elaborated that the FPA already requires best management practice
monitoring, including for pesticide use and landslides, and that the State has proven processes in place

8
http://coastalmanagement.noaa.gov/nonpoint/oregonDocket/publicComments.html
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to identify and implement additional management measures for forestry, when needed. They
highlighted that past monitoring efforts have resulted in improvements to the forest practices rules,
such as strengthening protections for landslide prone areas when public safety is at risk and making
improvements to road management procedures. One comment letter also noted that the Forestry
Board has completed implementation of the recommendations of the Sufficiency Analysis, as well as the
IMST, by adopted rules in 2007. They also state that small but measureable impacts to water quality
conditions attributable to forestry effectively recover over time and cite results from the RipStream
analysis’ and Watershed Research Collaborative (WRC) paired watershed studies.™

Source: 35-1, 57-D, 57-E, 57-F, 57-G, 57-H, 57-S, 57-V, 57-W, 58-H, 67-E, 67-G, 70-C, 75-E, 75-G, 77-F, 77-G, 77-M,
77-Q, 79-B, 79-C

Response: As reflected in the findings document, NOAA and EPA continue to find that Oregon has not
satisfied the condition placed on its coastal nonpoint program to “identify and begin applying additional
management measures where water quality impairments and degradation of beneficial uses
attributable to forestry exist despite implementation of the (g) measures.”*" In its 1998 conditional
approval findings, NOAA and EPA identified specific areas where existing practices under Oregon’s FPA
and rules should be strengthened to attain water quality standards and fully support beneficial uses
including: better protections for medium and small fish-bearing and non-fish bearing streams, including
intermittent streams; better protections for areas at high-risk for landslides; better management and
maintenance of forestry roads, including so-called “legacy” roads; and better protections for non-fish
bearing streams during the aerial application of herbicides.'” Based on the comments received, NOAA
and EPA have revised the findings document to more clearly reference scientific studies that support
the need for these additional management measures.

NOAA and EPA disagree with the comment letter that stated the Forestry Board has completed
implementation of the recommendations of the Sufficiency Analysis, as well as the IMST, by adopting
rules in 2007. Key recommendations in the Sufficiency Analysis the and/or the IMST that have not been
address by the new rules include but are not limited to greater riparian protections small non-fish
bearing streams, management measures for high risk landslide sites to minimize impacts to soil and
water resources and measures to address legacy roads.

NOAA and EPA recognize that the FPA has language stating that water resources and drinking water
must be protected and that the State’s monitoring programs for forestry practices have resulted in
noteworthy improvements to its FPA rules. Among those improvements are amendments to the FPA
rules to require the identification and management of landslide hazard areas that present a risk to
public safety. The federal agencies have included language in the decision document that acknowledges
these FPA rule improvements. As the findings document more fully explains, while the State should be
commended for these positive achievements, these actions are not enough to satisfy the additional

s Oregon Department of Forestry's Riparian and Stream Temperature Effectiveness Monitoring Product (RipStream) Analysis Articles include:
Groom, J.D., L. Dent, and L.J. Madsen. "Response of Western Oregon Stream Temperatures to Contemporary Forest Management," Forest
Ecology and Management, 262.8 (2011): 1618-1629. Groom, J.D., L. Dent, and L.J. Madsen. "Stream temperature change detection for
state and private forests in the Oregon Coast Range," Water Resources Research, 47.1 (2011). Accessed November 27, 2013.
doi:10.1029/2009WR009061. Dent, L., D. Vick, K. Abraham, S. Shoenholtz, and S. Johnson. "Summer temperature patterns in
headwater streams of the Oregon Coast Range," Journal of the American Water Resources Association, 44 (2008): 803-813.
% http://watershedsresearch.org/

11
USEPA, 1993. Guidance Specifying Management Measures For Sources of Nonpoint Pollution in Coastal Waters, January 1993. Issued Under
the Authority of Section 6217(g) of the Coastal Zone Act Reauthorization Amendments of 1990. 840-B-92-002

12
See conditional approval findings for Oregon’s Coastal Nonpoint Program: http://coastalmanagement.noaa.gov/nonpoint/docs/findor.txt
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management measure for forestry condition. For example, existing science, including studies like the
RipStream analysis carried out by ODF, show that current FPA riparian protection practices are not
sufficient to achieve water quality standards. Some results from other studies, such as the WRC’s paired
watershed studies, are not conclusive regarding potential short-term impairments recovering over time.
Additional management measures are necessary not only to achieve water quality standards and
designated uses but also to protect coastal waters that are threatened by further pollution loadings
from forestry activities.

NOAA and EPA disagree with the commenter that stated NOAA and EPA are not using their authority
under CZARA to ensure forest practices in Oregon achieve and maintain water quality standards. On the
contrary, NOAA and EPA’s finding that Oregon has failed to submit a fully approvable coastal nonpoint
program because the state has not satisfied its additional management measures for forestry condition,
demonstrates that NOAA and EPA are using their authority under CZARA to bring about improvements
in Oregon’s forest practices.

According to State rule, the best management practices the Board of Forestry (Board) adopts are
deemed sufficient for achieving and maintaining water quality standards (ORS 468B.110(2), ORS
527.756, and ORS 527.770). NOAA and EPA recognize that these provisions present some challenges to
ODEQ in enforcing water quality standards on forestlands. However, ODEQ does have tools it can use to
remove the “best management practices shield” (ORS 527.770) that will allow it to take enforcement
action when forestry activities are degrading water quality. The Environmental Quality Commission
(EQC), the rulemaking body for ODEQ, can petition the Board if it believes the FPA rules are not
adequate for achieving water quality standards. The Board (with EQC concurrence) can either terminate
the review or proceed with rulemaking. If the Board fails to complete its rulemaking in the two-year
time period or decides that the revisions are not needed, the “best management practices shield” is
lifted. During the rulemaking process, the EQC can also request the Board employ interim steps “to
prevent significant damage to beneficial uses.” If requested by EQC, the Board has to take action.

Finally, per NOAA and EPA’s authority under CZARA, NOAA and EPA leave it to the State’s discretion on
how efforts to protect water quality are funded and enforced. In determining the adequacy of the
state’s coastal nonpoint program, the federal agencies look at the processes the state has in place to
implement the CZARA 6217(g) management measures and whether the state has satisfied the
conditions placed on its program. (See response to Comment IV.C (Enforcement) for a more in-depth
discussion of the enforcement issue).

B. NOAA and EPA have Failed to Show that Oregon’s Forest Practices Rules Do Not Meet Water
Quality Standards

Comment: One comment letter argued that NOAA and EPA have failed to show that Oregon’s forest
practices rules do not meet water quality and beneficial use objectives; the commenter asserted that a
“large body of science” demonstrates that Oregon forest practices have a “neutral to positive” effect on
aquatic life. The comment states that NOAA and EPA need to provide scientific evidence to support a
connection between a particular land use and a “significant degradation” of water quality or designated
uses. Comment claims that NOAA and EPA failed to reference specific water quality standards for which
additional management measures are required. In addition, the comment states that making a decision
that is not backed by solid science would be arbitrary.
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Another commenter asserted that the biologically-based numeric criteria of the temperature water
quality standard are being met with current forestry practices.

Response: As fully explained in the findings document, NOAA and EPA have demonstrated through
scientific evidence, that Oregon’s forest practices rules do not meet water quality and beneficial use
objectives. NOAA and EPA cite ODF’s 2011 RipStream studies that demonstrate that current FPA riparian
protection practices on private forest lands are not sufficient to achieve and maintain water quality
standards, specifically the protected cold water criterion of the temperature standard. Where
applicable, NOAA and EPA have also revised the findings document to clarify specifically which water
quality standards are not being met.

However, it is important to note the need to develop and adopt additional management measures
under CZARA is not driven solely by identifying coastal waters that fail to attain or maintain applicable
water quality standards or protect designated uses. CZARA also states that the need for additional
management measures could be triggered by identifying land uses that may cause or contribute
significantly to the degradation of “those coastal waters that are threatened by the reasonably
foreseeable increases in pollution loadings from new or expanding sources” (Sec. 6217(b)(1)(B), 16
U.S.C. section 1455b). In the findings document, NOAA and EPA have provided scientific evidence to
establish that coastal waters and designated uses are threatened due to reasonably foreseeable
pollutant loadings from continued forestry activities.

B. State has Process In Place to Satisfy CZARA Additional Management Measure Requirement

Comment: A comment letter stated that the process for the Environmental Quality Commission (EQC) to
petition the Board of Forestry, as well as other administrative measures and processes under State law,
effectively satisfy the requirements for the CZARA requirements under Section 6217(b)(3) to implement
and continue to revise from time to time additional management measures applicable to the land uses
that are necessary to achieve and maintain applicable water quality standards and protect designated
uses. They also asserted that the Watershed Research Cooperative studies, especially the Trask paired
watershed study, as well as the Hinkle study, demonstrate that Oregon’s program, provides for the
continuing revisions and implementation, as necessary, to achieve and maintain water quality
standards, especially as it related to riparian buffers for non-fish bearing streams.

Response: NOAA and EPA are not basing this decision on whether or not the state has overarching
processes for the continuing revision and implementation of additional management measures. The
basis for this decision is that Oregon has not identified and begun applying specific additional
management measures where water quality impairments and degradation of beneficial uses
attributable to forestry exist despite implementation of the (g) measures. In the 1998 findings
document, NOAA and EPA identified specific areas where existing forest practices should be
strengthened to attain water quality standards and fully support beneficial uses which included: the
protection of medium, small, and non-fish bearing streams, including intermittent streams; the
protection of all areas at high risk for landslides not just those representing public safety risks; the need
to better address road density and maintenance issues, particularly on so-called "legacy" roads; and
need for better stream buffers during the aerial application of herbicides. As this determination
document more fully describes, the State has not taken sufficient action related to these areas.
Therefore, NOAA and EPA find that the state has failed to submit an approvable program.
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C. Importance of Forestry Riparian Management

Comment: Many comment |letters stated that forest riparian management was an important tool for
addressing erosion and water quality problems in coastal watersheds. These commenters believe that
water quality problems are exacerbated by lack of adequate riparian buffers. One comment letter
expressed the concern that “large companies with large land holdings” are conducting activities that
impact people, wildlife habitats and water quality in the state. The commenter added that such activities
should be subject to legal oversight so as to limit pollution being released into waterways. Another
letter pointed out that habitat and water quality indicators overlap, creating the need to fully examine
how physical habitat and water quality are interconnected. The commenter added that because
“...streams form a linked network, water quality and stream health is closely associated with the
intensity and cumulative extent of forest management activities near streams of all sizes, in all parts of
the network.”

Commenters described a variety of benefits riparian buffers provide. A few commenters emphasized the
negative impacts that can occur due to clear cutting and not providing sufficient riparian buffers. These
impacts include increased soil erosion, increased stream temperature, and lack of pesticide filtration.
One comment letter cited degraded lakes within the Sutton, Mercer, Woahink, and Siltcoos watersheds
where clear cutting to the shores has occurred. Other letters discussed the effects of winter blow downs
where “strong coastal winds accelerate through the clear cuts and abruptly hit the [stream] buffers with
great force.” A commenter stated that narrow, inadequate buffers are not able to stand up to these
winds, subjecting trees to windthrow. The commenter contends that a lack of standing trees affects soil
stability, ultimately resulting in runoff that can impact water quality.

Comment letters also pointed out the importance of riparian buffers in maintaining large woody debris
(LWD). They stated large wood recruitment is essential to maintain biological and hydrological processes
in streams (e.g., sediment retention and transport, habitat formation, substrate for biological activity)
and is critical for salmonid populations. A commenter described how in a natural stream/riparian
system, large wood is recruited from areas adjacent to streams and upslope, including unstable areas
that move down toward streams. Moreover, the commenter noted that large wood was not just needed
instream but also adjacent to the stream to support terrestrial processes. Another commenter noted
that older forests and intact riparian areas, as well as large shifting beaver complexes contribute LWD to
streams and help to maintain floodplains, habitat complexity, hyporheic flow, and hydrologic stability.
However, the commenter explained, management of coastal lands has resulted in chronic and persistent
disturbance and bare riparian areas along the lower reaches of coastal streams. This has led to low LWD,
unstable banks, and high energy channels.

Other comment letters explained the importance of riparian buffers for controlling sedimentation into
streams. A commenter pointed out that if riparian buffers are not required for non-fish bearing streams
(headwaters), those streams become a source of excess sediment to networked fish-bearing channels as
sediment is transported downstream, essentially decreasing or eliminating the effectiveness of riparian
management zones in maintaining low turbidity at a watershed scale. The commenter also described
how erosion and sedimentation contribute to losses in channel depth, the frequency and quality of
pools, and off-channel habitat critical for fish rearing. Another commenter noted the need for regular
dredging of the port at Brandon and other coastal facilities due to siltation caused by upstream erosion.
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In addition, comment letters stated that increased sediment delivery and lack of LWD recruitment
impact designated uses, such as salmonids and drinking water. Commenters explained how increased
sedimentation contributes to increased levels of fine sediment, increased turbidity that can impair
salmonid sight feeding and cause gill damage. Another comment letter discussed how increased
sediment delivery can contribute to increased water temperatures. Others pointed out the role forest
riparian buffers play in maintaining healthy drinking water by filtering sediments, pesticides, and other
pollutants from the water. One comment letter noted that even where narrow buffers exist along river
shores (e.g., the Siletz River), there are places where the forest buffer has been eliminated completely
and streams that flow into the Siletz have no buffer zone at all.

Finally, a comment letter stated that large stream buffers play an important role in storing additional
carbon and reducing greenhouse gas emissions.

Sources: 15-E-1, 15-F-1, 15-F-2, 28-B-1, 30-K-1, 35-J-1, 42-D-2, 45-AAA, 56-D-1, 56-D-2, 57-BBB, 57-DDD, 57-EEE,
58-B-1, 58-E-1, 58-E-3, 58-E-4, 58-H-2, 58-H-6, 75-1

Response: NOAA and EPA recognize the importance of riparian buffers along Oregon streams, including
both small and medium fish-bearing streams and non-fish bearing streams. The federal agencies
continue to find that Oregon’s existing riparian management practices are not sufficient to protect
water quality and designated uses from nonpoint source pollution related to forestry practices. The
state still needs to adopt additional management measures to provide greater protection of forest
riparian areas before NOAA and EPA can find that the state has fully satisfied its coastal nonpoint
program requirements under CZARA.

NOAA and EPA revised the final findings document for Oregon’s Coastal Nonpoint Program to include
additional scientific information about the importance of riparian areas. As discussed in the findings
document, riparian buffers play an important role in shading streams to maintain cold water needed for
salmon. In the findings document, NOAA and EPA acknowledge that the Board of Forestry has been
considering a rule change that would provide greater protections to small and medium fish bearing
streams. This is an important step forward and NOAA and EPA encourage the state to complete the
rulemaking expeditiously. NOAA and EPA also recognize that the rule change, if successful, will likely not
address non-fish bearing streams. The federal agencies encourage Oregon to adopt great protection for
non-fish bearing streams as well. For example, NOAA and EPA are supportive of the IMST finding that
there is not a scientifically sound basis for managing riparian buffers based on the presence or absence
of game fish. Non-game fish and other aquatic organisms play a role in the functioning of stream
systems locally and contribute to downstream processes.”

D. Forestry Riparian Management Accomplishments

Comment: Speaking to the accomplishments of Oregon’s coastal nonpoint program as it relates to
forestry-riparian management, some comment letters emphasized their support for Oregon’s existing
rules and programs that are in place to manage the forest industry and maintain water quality and
riparian protections. One comment letter pointed out that Oregon’s Department of Forestry works to
strengthen forest rules for riparian protection but faces political challenges that require “thoughtful

B Independent Multidisciplinary Science Team. 1999. Recovery of Wild Salmonids in Western Oregon Forests: Oregon Forest Practices Act Rules
and the Measures in the Oregon Plan for Salmon and Watersheds. Technical Report 1999-1 to the Oregon Plan for Salmon and Watersheds,
Governor’s Natural Resources Office, Salem, Oregon
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science.” The commenter noted the importance of maintaining the forest industry’s support for water
quality protection and acknowledged this process will take longer than Spring 2014.

Another comment letter noted that private landowners, foresters, and loggers all support the Oregon
Forest Practices Act and believe there is a high level compliance with the rules. Another letter called
attention to Oregon’s fifteen plus years of “superior voluntary riparian watershed enhancement
accomplishments” by the forest sector. That letter contends that EPA and NOAA'’s restrictions would
“stifle these valuable watershed improvements.” Lastly, another comment letter noted how Oregon’s
Department of Forestry has been doing good work to improve water quality and riparian habitat.

Sources: 14-D, 77-AAA, 79-D, 82-B

Response: Currently Oregon relies on both regulatory and voluntary measures to provide riparian
protections for fish bearing streams and non-fish bearing streams. While these practices are better than
having no protections in place, as discussed more fully in the findings document, the results of a number
of studies show that Oregon’s current riparian protection practices are not adequate to prevent
sediment and temperature impacts to water quality and fully support beneficial uses. A broad body of
science supports the position that changes must be made to the state’s existing forestry riparian
practices to achieve and maintain water quality standards. Having broad-based support for Oregon’s
Coastal Nonpoint Program, including from the forest industry, will help contribute to the program’s
success. That is why CZARA provides the states flexibility in determining how they should address the
need for additional management measure to ensure the state has support for the approaches it decides
to take.

NOAA and EPA appreciate the challenges the State faces as it considers a change to the FPA rules to
provide greater riparian protection of fish-bearing streams and the importance of good science to
support a rule change. In order to support the state’s decision making process, NOAA and EPA experts
have reviewed the literature for quality and relevance and have testified in front of the Board of
Forestry to ensure that the Board is aware of and understands key studies. Both agencies stand ready to
continue to assist the state, as needed, as it moves forward with the rule change.

QOregon has been working on its program conditions since 1998. As early as September 2010, the federal
agencies notified the State that a final decision was anticipated on or about May 15, 2014, (which was
later extended until January 20, 2015). Although the federal agencies understand a rule change takes
time, NOAA and EPA cannot further delay a final finding on Oregon’s Coastal Nonpoint Program.

E. Adequacy of Forestry Riparian Management for Protecting Small, Medium Fish-Bearing Streams
and Non Fish-Bearing Streams

Comment: Many comment letters opined that Oregon’s existing riparian management practices and
forestry laws are inadequate to protect small and medium fish-bearing and non-fish bearing streams.
Commenters focused on the use of no-harvest buffers, noting that small and medium streams receive
minimal buffering (i.e., 20 feet) and small non-fish streams receive no buffering (except for the
equipment exclusion). One comment letter reasoned that because riparian buffers are not required for
small non-fish bearing streams, they become a source of sediment for connected fish-bearing channels
thus compromising the effectiveness of the overall system of riparian management in maintaining
sufficiently low turbidity.
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Comment letters stated that the Oregon Forest Practices Act and other comparable forest practices
have been widely criticized for failing to protect water quality and salmonid habitat (and provided
examples of such failures related to inadequate shade, poor large wood recruitment, lack of tributary
protection, and unstable slopes). They also stated that Oregon’s forestry riparian protection standards
lag behind those of their neighboring states, such as Washington and California. Commenters pointed to
the National Marine Fisheries Services’ determination that the Oregon Forestry Practices Act does not
have rules in place to adequately protect coho salmon habitat. Commenters believe that the FPA does
not provide for the production and introduction of necessary large woody debris to medium, small, and
non-fish bearing streams and that any required buffers under the rules are inadequate to prevent
significant stream warming.

One commenter cited a white paper** analyzing the proposed Oregon and California Railroad Grant Land
Trust, Conservation, and Jobs Act as evidence of the need for more stringent programs to protect water
guality in Oregon’s coastal zone. A commenter raised a concern that even where narrow buffer zones
exist along river shores there are areas where those buffers have been eliminated. The commenter also
claimed that the Board of Forestry has not shown any intent to provide riparian protection for non-fish
bearing streams, which make up the majority of coastal stream miles and flow into fish bearing streams.

Another comment letter discussed how restoring and maintaining productive aquatic habitat does not
appear to be a commonly stated objective of Oregon programs that influence the management and use
of riparian areas. That commenter went on to say that riparian corridors, managed according to
Oregon’s rules, have been significantly degraded across large portions of the state’s landscape. Other
comment letters pointed to the RipStream study findings as evidence that the existing FPA buffers do
not achieve compliance with water quality standards and the Clean Water Act.

Other comment letters focused on other weaknesses in Oregon’s existing FPA rules, such as the rules
not protecting non-perennial (intermittent) streams, which are determined “by the State Forester based
on a reasonable expectation that the stream will not have summer surface flow after July 15.” The
commenter also raised issue with the lack of required riparian management for seeps and springs.

A few comment letters believe Oregon’s existing Forest Practices Act and rules, combined with its
voluntary efforts, are adequate to protect forest riparian areas. One letter stated the Forest Practices
Act and rules do provide the minimum requirement for developing large mature trees that can
contribute woody debris to streams. The letter also asserted that voluntary efforts, such as discretionary
placement of additional wood in the stream, help to further create large wood debris habitat that
salmon need. In addition, the letter discussed other new voluntary practices that are being implemented
among the forest industry, such as the retention of additional leave trees in near-stream areas, and
targeted restoration of high-priority riparian areas that lack woody debris.

These commenters cited results from several recent Watershed Research Cooperative (WRC) studies to
support their position that Oregon’s existing forest riparian management is adequate. For example, they
state that that two of the three WRC studies indicate a positive fish response following timber harvest.

' Oregon Wild. 2012. “Problems and Pitfalls of the Proposed O&C Trust, Conservation, and Jobs Act.”
http://www.oregonwild.org/oregon forests/old growth protection/westside-forests/western-oregon-s-patchwork-public-lands/O-
C Trust Act White Paper FINAL 6-5-2012 w DeFazio response.pdf
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They also note that the Hinkle Creek WRC study found that small debris provides shade to non-fish
bearing streams.

In addition, a couple of comment letters criticized NOAA and EPA for relying on much older studies, such
as ODF’s 2011 RipStream study and the 2002 ODF and DEQ Sufficiency Analysis, to support the federal
agencies’ claim that Oregon needs greater protection of its small and medium fish-bearing streams and
non-fish bearing streams. The letters stated NOAA and EPA should have considered newer, more
relevant research, such as the WRC studies. In addition, one comment letter felt NOAA and EPA
misinterpreted the RipStream study findings. The commenter believes NOAA and EPA’s description of
the study’s findings on page 8 in the proposed findings document does not align with the actual
conclusions of the report. They stated that the new RipStream findings"® show a wide range of
responses (small increases, small decreases) in stream temperature that are orders of magnitude less
than responses upon which conditional approval was based.

One comment letter also reflected that the criticism of the existing FPA rules should be tempered
against the evolving science and understanding of forest riparian management. They cite how former
beliefs that stream cleaning (large wood removal) was needed to improve instream fish habitat and
increase dissolved oxygen, has now evolved to an understanding that large woody debris is needed to
achieve these goals. In addition, the commenter states that while there used to be an emphasis on
retaining large conifers along streams, that thinking has now shifted to reflect a new understanding of
the benefits of riparian hardwoods and the importance of diversity in tree species within the riparian
zone.

A comment also cited one study that stated that annual variation in non-forestry disturbances causes
greater temperature changes than forestry harvests and that these disturbances and variations
stimulate trout and salmon population productivity.*®

Sources: 15-G-2, 28-B-1, 30-K-1, 43-BBB, 55-P, 56-D-2, 56-E-1, 56-E-2, 56-E-3, 57-AAA, 57-BBB, 58-E-2, 58-H-1, 58-
H-3, 58-H-4, 58-H-5, 67-D1, 67-D-2, 75-H, 77-H. 77-, 77-BBB, 77-CCC, 77-DDD, 79-E, 79-G

Response: NOAA and EPA continue to find that Oregon needs to do more to protect riparian areas along
small and medium fish-bearing streams and non-fish bearing streams. As discussed in more detail in the
findings document for Oregon’s Coastal Nonpoint Program, there is a wealth of science, including the
2011 RipStream study, that shows that Oregon’s existing FPA riparian protection practices on private
forest lands in the Oregon Coast Range, are not sufficient to meet the cold water protection criteria for
the state’s temperature water quality standards.

The EPA and NOAA appreciate the effort that has gone into conducting the paired watershed studies
under the WRC. As NOAA and EPA discuss more fully in the findings document, NOAA and EPA’s review
of the WRC studies found that the variation in stream temperature and the net decrease in stream
temperature observed by the WRC studies downstream of harvest sites may be attributable to factors

1> Groom, J.D., L. Dent, and L.J. Madsen. "Response of Western Oregon Stream Temperatures to Contemporary Forest Management," Forest
Ecology and Management, 262.8 (2011): 1618-1629.

Groom, J.D., L. Dent, and L.J. Madsen. "Stream temperature change detection for state and private forests in the Oregon Coast Range," Water
Resources Research, 47.1 {2011). Accessed November 27, 2013. doi:10.1029/200SWR003061.

"% Ice, G.G. and S.H. Schoenholtz. 2003. Understanding how extremes influence water quality: Experiences from forest watersheds. Hydrologic

Science and Technology 19(1-4):403-420.
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outside of the scope of those studies (such as increased slash debris along the stream after harvest and
increased stream flow post-harvest). DEQ also evaluated the WRC study results and concluded that the
stream temperature responses observed downstream of the Hinkle Creek and Alsea River harvest sites
are similar to the downstream temperature responses observed under the RipStream study."’
Therefore, as stated in the decision document, there may be other factors at play that make it difficult
to draw any definitive conclusions about the adequacy of the FPA practices from the WRC paired
watershed study results.

NOAA and EPA do not believe the federal agencies have misinterpreted the RipStream study in the
proposed findings document. In the proposed findings, NOAA and EPA stated:

“A significant body of science, including: 1) the Oregon Department of Forestry’s (ODF) Riparian and
Stream Temperature Effectiveness Monitoring Project (RipStream)...continues to document the
need for greater riparian protection around small and medium streams and non-fish bearing
streams in Oregon. In its July 1, 2013, submission to the federal agencies, Oregon cited the
RipStream study and acknowledged that there was evidence that forest practices conducted under
the State’s existing Forest Practices Act (FPA) rules do not ensure forest operations meet the State
water quality standards for protecting cold water in small and medium fish bearing streams.”

While NOAA and EPA did not specify which RipStream study they were referring to in the body of the
proposed findings, the References section at the end of the document does provide the full citation for
the three RipStream studies, one published in 2008 and two published in 2011. These RipStream studies
assessed how the FPA’s existing riparian protection practices affected stream temperature. In their
RipStream publication, Groom et al. (2011a) found that there was a “40.1% probability that a preharvest
to postharvest comparison of 2 years of data will detect a temperature increase of >0.3 2C”. The state’s
Protecting Cold Water (PCW) Criterion says that water temperatures cannot increase more than 0.3 @C.
Therefore, the researchers concluded that compliance with the PCW criterion may be a problem on
private forestry lands in the Oregon Coast Range.”*®

The statements NOAA and EPA made in the proposed findings document about the RipStream study
align with this conclusion. To address any apparent confusion regarding the federal agencies’
interpretation of the RipStream study, NOAA and EPA have revised the final findings for Oregon’s
Coastal Nonpoint Program to further clarify the discussion of the RipStream study to include in-text
citations for the RipStream studies and to provide a more in-depth discussion of the study’s results.

NOAA and EPA agree that the science around riparian buffer protection is evolving, but the
recommendations in the IMST Forest Report and the Sufficiency Analysis—notwithstanding the passage
of more than a dozen years—as well as the findings in the RipStream study, continue to provide valid
support to demonstrate the need for additional management measures applicable to forestry and
forested lands to achieve and maintain water quality standards. NOAA and EPA continue to welcome

v Seeds, J., Mitchie, R., Foster, E., ODEQ, Jepsen, D. 2014. “Responses to Questions/Concerns Raised by Oregon Forestry Industries Council
Regarding the Protecting Cold Water Criterion of Oregon’s Temperature Water Quality Standard,” Oregon Department of Environmental
Quality and Oregon Department of Fish and Wildlife Memo. 06/19/2014

18
Groom, J.D., L. Dent, and L.J. Madsen. 2011. Stream temperature change detection for state and private forests in the Oregon Coast
Range. Water Resources Research 47: W01501, doi:10.1029/2009WR009061.
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and support scientifically rigorous studies to evaluate the effectiveness of forest practices designed to
protect water quality and designated uses. The federal agencies are also committed to investigating
alternative approaches that will provide greater protection, when warranted. The fact that science will
continue to evolve should not prevent Oregon from taking action to provide better riparian protection
when the current science clearly shows that the state’s existing FPA practices are not meeting the
protection of cold water criterion for the temperature standard. Employing a nimble adaptive
management approach that allows the state to make adjustments and to identify when additional
management measures are needed based on current science, is a core component of a state’s coastal
nonpoint program (See Section 6217(b)).

As a few commenters noted, Oregon’s riparian protection standards for small and medium fish-bearing
streams and non-fish bearing streams are not as strong as those for neighboring states like Washington
and California. CZARA gives states the flexibility to develop a program that best meets their unique
needs. Therefore, while Oregon does not have to adopt the same standards as its neighbors, NOAA and
EPA encourage Oregon to look to Washington and California as potential models for the types of
riparian protection practices it may wish to consider. These practices have already been instituted by
the forest industry in Washington and California which have had to contend with similar topographies,
weather conditions, and sensitive species.

Regarding the comment about annual variation in weather and non-forestry disturbances, the comment
does not suggest that temperature changes due to forest harvests stimulate fish populations, or that
forest harvests do not require additional management measures to reduce adverse impacts on in-
stream temperatures.

Finally, NOAA and EPA note that one commenter expressed concern that in some areas, even Oregon’s
current FPA buffer requirements were not being followed. Whether or not that is the case, that is an
enforcement issue. Under CZARA, how well a state is enforcing its existing policies and programs is not
considered for coastal nonpoint program approval. (See the response to Section VI.C, Enforcement, for a
fuller explanation).

F. Greater Protection of Forestry Riparian Areas Needed

Comment: Several comment letters stated that Oregon needs to provide greater protection for forest
riparian areas along both fish and non-fish bearing streams. One letter provided several examples of
recommended buffer widths that the state may wish to adopt. For example, they mentioned that the
National Marine Fishers Service recommends no-cut riparian buffers ranging from 150 to 300 feet in
width to protect salmonids. The larger buffer widths are for fish-bearing streams, while the smaller
widths are more suitable for non-fish bearing streams. The commenter also stated the Northwest Forest
Plan recommends similar buffer widths (300 foot no-cut buffers along fish-bearing streams and 150 foot
no-cut buffers along non-fish bearing streams). The comment letters stated that wider riparian buffers
would ensure large wood recruitment, improve sediment and pesticide filtration, and provide sufficient
tree basal area within the riparian zone to shade streams and protect cold water needed for salmon. As
one comment letter also asserted, the larger buffers would also provide greater protection from blow
downs and ensure that if a few trees are blown down, enough would remain to still provide a
functioning buffer.
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In addition to greater protection of forestry riparian areas, commenters stated that riparian restoration
was needed. They highlighted the important role large downed trees, or nurse trees, play in forest
regeneration.

One comment letter did express concern with adopting riparian buffers similar to the Northwest Forest
Plan. The letter stated that when the Bureau of Land Management adopted the plan’s buffers, it limited
the amount of timber that could be harvested. The new buffer requirements necessitated three landings
and two more harvest units to harvest the same amount of timber that used to be done with one
landing. The letter concluded that more restrictive riparian buffers can lead to greater ground
disturbance.

Sources: 20-B-1, 30-K-1, 48-1, 55-N, 56-E, 56-E-1, 56-E-2, 57-E-3, 58-E-4

Response: NOAA and EPA agree that Oregon needs to do more to protect riparian areas along small and
medium fish-bearing streams and non-fish bearing streams. In the final findings document, the federal
agencies acknowledge the Board of Forestry’s ongoing rulemaking process that is considering
improvements to the FPA riparian protections for small and medium fish-bearing streams. This rule may
help the state provide some of the protection needed. NOAA and EPA encourage the state to complete
those rule changes as expeditiously as possible.

NOAA and EPA appreciate the recommended buffer widths commenters provided and will be sure to
share these suggestions with the state for its consideration. CZARA does not require states to adopt
specific buffer widths to have a fully approved coastal nonpoint program. Rather, the state has the
flexibility to identify the type of buffer protection that works to enable achievement and maintenance of
water quality standards. NOAA and EPA continue to work with Oregon to make sure the state has
programs and processes in place to provide the riparian protection needed.

With regard to the comment about greater ground disturbance resulting from the application of
Northwest Forest Plan buffers, NOAA and EPA refer to the most recent report by the Northwest Forest
Plan Aquatic Riparian Effectiveness Monitoring Program.’® That report finds that 69 percent of
watersheds are demonstrating a positive change in condition, and that almost all negative watershed
condition scores within the Plan area are associated with fire (not harvest).

Finally, EPA and NOAA are supportive of Oregon’s efforts under the Oregon Watershed Enhancement
Board and other programs to restore forested riparian areas through voluntary activities and other
means. The federal agencies believe these voluntary measures will complement and augment a fully
approvable coastal nonpoint program.

G. Impacts of Strict Forestry Riparian Protection

Comment: A couple of comment letters expressed concern about the impacts stricter riparian
management would have on forestry operations. One letter felt requirements for larger riparian buffer
widths would only hurt the logging industry and drive up the price of lumber. Another comment letter
believed that any EPA and NOAA-proposed restrictions would limit the ability of private forest
landowners to invest in watershed restoration efforts, including enhancements to forestry riparian

1 Lanigan, Steven H.; Gordon, Sean N.; Eldred, Peter; Isley, Mark; Wilcox, Steve; Moyer, Chris; Andersen, Heidi. 2012. Northwest Forest Plan-the
first 15 years (1994-2008): watershed condition status and trend. Gen. Tech. Rep. PNW-GTR-856. Portland, OR: U.S. Department of Agriculture,
Forest Service, Pacific Northwest Research Station. 155 p.
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areas. The commenter felt additional restrictions would smother the forest sector’s cooperative
stewardship ethic and long history of voluntarily adopting good riparian management and other forest
stewardship practices.

Sources: 20-B, 79-D, 79-F

Response: NOAA and EPA recognize that wider no-cut riparian buffer requirements and strengthening
other riparian management practices may reduce the number of harvestable trees available to the
timber industry in Oregon, and that this may have an impact on individual landowners. The agencies
note that many of the timber companies currently operating in Oregon are also successfully operating in
Washington and California—states that have stronger riparian protection requirements in place. The
timber industry in those states is complying with stricter riparian protection requirements, and in some
cases exceeding those requirements by adopting additional voluntary practices and working with
partners on watershed restoration activities.

H. Flexibility for Forestry Riparian Management Needed, Including Use of Voluntary, Incentive-Based
Approaches

Comment: Rather than relying on strict regulatory approaches to better protect riparian areas on forest
land, a few comment letters advocated for more flexible, voluntary, and incentive-based approaches. To
illustrate this point, one comment letter stated that the three sites with the highest increases in water
temperature in the RipStream study could be addressed through minor operational adjustments and do
not support sweeping adjustments. The commenters recognized more could be done to protect riparian
buffers, and thus water quality, salmon and other designated uses. However, they felt additional
incentive-based approaches, combined with the existing Forest Practices Act rules, would be the best
way to provide these additional protections and facilitate long-term wood recruitment and shade to
support high-quality salmon habitat. Voluntary practices they recommended included the retention of
additional leave trees near fish-bearing streams, the placement of large woody debris in streams, tree
planting and other riparian restoration activities, as well as riparian forest thinning to levels that
promote primary production in streams and the adjacent understory (primary production being
important for salmon populations).

Sources: 75-F, 77-CCC, 79-D, 79-F

Response: NOAA and EPA understand and respect the need for states to be able to use flexible
approaches in developing and implementing their coastal nonpoint programs. CZARA requires
management measures to be backed by enforceable authorities. As NOAA and EPA describe in the 1998
Final Administrative Changes to the Coastal Nonpoint Pollution Control Program Guidance for Section
6217 of the Coastal Zone Act Reauthorization Amendments of 1990,%° this can either be through direct
enforcement authority or through voluntary efforts, backed by enforceable authorities. If states choose
a voluntary approach, as the guidance outlines, states not only must provide a description of their
voluntary programs but also meet other requirements including: (1) provide a legal opinion stating they
have suitable back-up authorities and demonstrate a commitment to use the back-up authority, when
necessary; and (2) have a program in place to monitor and track implementation of the voluntary
program. Voluntary programs could play an important role in Oregon’s Coastal Nonpoint Program.
However, the state has not fully described its voluntary programs for forestry riparian protection or

% http://coastalmanagement.noaa.gov/nonpoint/docs/6217adminchanges.pdf
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satisfied the other requirements needed to use voluntary programs to meet part of their CZARA 6217(g)
management measure requirements.

I. Forestry Landslide Management

Comment: Some comment letters acknowledged that landslides caused by logging practices, such as
clear cutting on steep slopes, are a real problem in Oregon and additional management measures are
necessary to address these impacts. They noted that Oregon does not have sufficient programs to
reduce landslide risk and control nonpoint pollution due to logging on private lands.

Others expressed their disagreement with the federal agencies’ proposed finding and argued that the
evidence provided by the federal entities was misleading and only focused on “landslide density
relationships” rather than consider the “total number of landslides triggered during major storms.”

They suggested that if the federal agencies were to focus on the latter, then the “potential increases in
sediment delivery to public resources from landslides...is proportionally small”. Another comment letter
disagreed with the federal agencies scientific claims correlating harvesting activities with landslide rates
and argues that research shows “a significant dependence on geological setting, storm size event, and
other non-human factors.” They cited a three-year wet-weather haul study the State completed in 1999
to support this claim and believed that the State responded appropriately to the study’s findings by
adopting rule changes in 2003 to address landslide-prone areas. One comment letter recommended
that EPA consider a broader scale view over longer timeframes to evaluate whether water quality and
designated uses are impaired. In addition, the commenter argued that EPA has not offered objective
evidence that additional management measures are needed to maintain water quality, or that landslides
resulting from forest management activities have caused exceedances in water quality or negatively
impacted aquatic life. Another comment letter also stated that the agencies did not indicate which
water quality standards necessitate additional management measures for landslide prone areas but they
presumed sedimentation. In addition, a commenter noted that landslides are a natural phenomenon
and play an important role in providing added stream complexity that can benefit salmon.

Finally, a comment letter noted that Oregon has made numerous improvements in this forest practices
over the years to minimize risk from landslide prone areas, demonstrating that the State has met the
CZARA requirement for additional forestry management measures related to landslides.

Source: 61-A, 63-B, 67-B, 77-1, 77-K, 77-L

Response: NOAA and EPA recognize that landslides do occur naturally and can provide additional stream
complexity and that the State has made some improvements in how it manages forestry activities to
reduce landslide risk. NOAA and EPA note that the State did establish rules in 2003 to address shallow,
rapidly moving landslides for public safety. However, as described more fully in the decision document,
NOAA and EPA continue to find that Oregon needs to do more to protect high-risk landslide areas from
logging activities to ensure water quality and designated uses are not impaired. Based on the comments
received, NOAA and EPA have revised the rationale in the findings document to provide more specific
scientific evidence to show the link between timber harvesting and landslide risk and how landslides
increase sediment loads to nearby streams which can negatively impact designated uses.

The agencies revised the findings document to reflect that additional management measures for high-
risk landslide prone areas are needed to help ensure water quality standards for sediment are achieved
and maintained and protect designated uses for aquatic life, including salmon.
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NOAA and EPA do not believe that a wider landscape-scale approach to assessing landslide impacts
would be appropriate. While the effects of a single landslide may be diluted when a landscape scale
view is taken, the impact to a specific stream reach (or reaches) and the designated uses of that stream
are real and can be significant. It is important to capture and consider these impacts when planning
harvest activities so that landslide risks that can impair waterbodies can be minimized.

J.  Forestry Road Management

Comment: Several comment letters were concerned about Oregon’s inadequate practices to control
polluted runoff from forest roads. Examples of negative impacts of logging roads to the watershed and
habitat were noted by various commenters. One letter noted that existing rules for forest roads are
vague and prioritize logging over water quality protection.

For example, they claimed Oregon’s road location rule is not sufficient, stating that the rule only
requires operators to minimize risk to streams rather than avoid water quality problems. Commenters
also raised concern about road-related rules not being designed to eliminate delivery of fine sediment,
or to ensure that sediment delivery does not impair water quality. Commenters also stated that the
rules do not require existing, inactive logging roads or “legacy roads” be brought into compliance with
water quality standards.

Another letter made the argument that while NOAA and EPA have expressed their concerns about forest
roads delivering sediment into streams and have requested that the State enact an inventory and
reporting program for forest roads, the federal agencies have not cited any sources supporting these
concerns and have presented no basis for the request. The comment states that Washington State was
not required to gather information on legacy roads to demonstrate to that coastal water quality and
habitat have improved as a result of Washington’s coastal nonpoint program. The letter contended that
the 2002-2003 changes to the FPA rules to better address forest roads, as well as success under the
QOregon Plan for Salmon and Watersheds that were detailed in the State’s submission and are evidence
that the Oregon Forest Practices Act is working as it should. The commenter stated that the Board of
Forestry is committed to implementing additional management measures for forestry roads as needed.
The commenter also noted that salmon stocks are recovering.

Source: 57-D, 57-1, 57-N, 57-0, 57-P, 57-R, 57-T, 57-U, 67-B, 75-D, 77-M, 77-N, 77-0, 77-P, 77-Q, 77-P,
77-Q

Response: As discussed more fully in the final findings document, NOAA and EPA continue to maintain
that while the State has made some improvements to its management of forestry roads, the 2002-2003
FPA rule changes and voluntary measures are not sufficient to provide the protection needed to prevent
water quality and designated use impairments. NOAA and EPA are also concerned that the FPA rules do
not address legacy road issues or general maintenance issues for existing roads when construction or
reconstruction activities do not trigger the FPA rules. The findings document also explains that while
Oregon’s voluntary efforts may have some promise, the State has not satisfied the CZARA requirements
to use voluntary programs, backed by enforceable authorities, to support this additional management
measure. Based on the comments received, NOAA and EPA revised the final findings document to
ensure statements made were supported by scientific literature.
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K. Impacts of Forestry Pesticide Application on Human Health, Drinking Water, and the Environment

Comment: Many comment |letters voiced concerns about the short and long-term impacts of pesticide
and herbicide use associated with the forest industry in Oregon, especially using aerial spraying as a
method of applying these chemicals. These commenters believe that Oregon coastal watersheds are not
adequately protected from the use of these chemicals. Commenters raised concerns about the adverse
impacts to drinking water, human health, salmon, amphibian and crayfish habitat, water quality, and
property values. One comment letter stated amphibians are particularly vulnerable because they have
moist, permeable skin and unshelled eggs that are directly exposed to soil and water that could be
contaminated with pesticides. Another letter discussed how certain chemical properties of herbicides
allow them to persist in the environment and to eventually be carried downstream to adversely impact
aquatic life such as fish. They stated that pesticides and herbicides, like atrazine, can bind to soil
particles and then wash into waterways through surface runoff, sediment erosion, or groundwater
transport. Another letter noted that is of particular concern because, in Oregon, it is legal to spray
herbicides, like atrazine, over dry channels which can be transported downstream after rain events and
potentially harm fish.

A comment letter also stated that not enough is known about the interactions of various pesticides and
herbicides chemicals when mixed. The letter noted that synergistic effects of unknown components of
pesticides could inhibit immune responses and pose long-term unknown issues.

Several commenter letters cited specific studies or personal observations to support their statements.
For example, one commenter stated one finding of the report, Oregon’s Industrial Forests and Herbicide
Use: A Case Study of Risk to People, Drinking Water and Salmon, that concluded there are known
endocrine disrupting chemicals entering Oregon’s drinking water sources and fish-bearing streams.

Other comment letters described acute health impacts (e.g., headaches, breathing issues) immediately
following spray events and more long-term health issues attributed to pesticide exposure. One
commenter reported that the household’s drinking water system tested positive for glyphosate while
another commenter, from the Triangle Lake area, stated that his urine and blood tested positive for 2,4-
D and atrazine metabolites. Another letter also relayed how people in Western Lane County were found
to have low levels of insecticides in their blood. In the Triangle Lake area, a comment letter stated that
pesticide application records showed that over 20 tons of pesticides were applied in a three-year period.
Commenters also reported seeing dead fish in streams after spray events and said that chemicals used
in forest practices have been found in local streams.

Source: 2-C, 2-F, 2-G, 2-K, 2-J, 3-A, 3-B, 27-C, 28-C, 30-G, 30-P, 30-Q, 31-D, 35-1, 40-B, 42-F, 42-M, 42-R,
42-T, 46-E, 46-K, 46-0, 46-D, 46-E, 46-G, 48-F, 48-K,53-D, 54-D, 54-G, 54-F, 54-H, 55-M, 57-CF-A, 57-CF-B,
57-CF-D, 58-1, 59-A, 62-B, 62-C, 62-E, 69-B, 69-C, 69-D, 69-E, 69-F, 70-C, 70-D, 70-E, 70-G, 70-H, 70-J, 70-
O, 72-B, 75-C, 76-A, 76-C, 76-D, 77-R, 77-S, 77-T, 83-M, 85-D, 85-E

Response: EPA and NOAA recognize that pesticides, including herbicides, are being observed in some
drinking water and stream samples in coastal Oregon and that many citizens are concerned about
adverse public health and environmental impacts due to pesticide exposure. NOAA and EPA believe
additional research and monitoring is needed to understand the potential impacts of pesticide use in
QOregon’s coastal areas. The final decision document for Oregon’s Coastal Nonpoint Program
recommends that Oregon continue to strengthen and expand its forestry pesticide monitoring efforts,
especially within the coastal nonpoint program area. NOAA and EPA encourage Oregon to develop these
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more robust monitoring protocols in consultation with EPA and NOAA’s National Marine Fisheries
Service so that sound methodologies are selected to assess potential impacts to water quality and
designated uses.

L. Adequacy of Current Forestry Pesticide Management Practices for Protecting Water Quality and
Designated Uses
Comment: Many comment letters expressed concern that Oregon does not have adequate
management practices in place for the application of pesticides, including herbicides, by the forest
industry to protect water quality and designated uses. They cited specific studies and personal
experiences of pesticide exposure to illustrate that current practices led to pesticide impacts to human
health and the environment. (See summary comment VI.A, Impacts of Forestry Pesticide Application,
above.)

Commenters asserted that Oregon does not have an effective pesticide management program to
protect groundwater and drinking water. Many comment letters focused on the inadequate spray
buffers for pesticide application. For example, commenters asserted that Oregon’s existing spray buffers
for the aerial application of pesticides, including the 60 foot no-spray buffer around fish-bearing
streams, are ineffective at protecting water quality and designated uses, including drinking water; the 60
foot buffer is too small and non-fish bearing streams are not protected at all. One commenter described
that he observed narrow or non-existent buffers along streams that flow into the Siletz River where
there are clear cuts to the banks and aerial spraying occurring over the cuts.

Several comment letters noted that Oregon’s spray buffer requirements, and many other pesticide
management practices, were not as protective as requirements set by neighboring states. Commenters
felt Oregon needed larger spray buffers around waterbodies for the aerial application of pesticides and
herbicides. One comment letter also suggested a pesticide-free buffer was needed around certain land
uses, such as schools. Another letter was concerned that herbicide spraying was allowed to occur in
Lane County despite protection zone language and the efforts of the Water District to prevent
application over the Clean Lake watershed (a drinking water watershed). Another comment letter
asserted that additional research is needed to determine if aerial spraying of herbicides by the forest
industry is a necessary method of application.

Commenters did not feel Oregon’s existing spray buffers were large enough to protect against aerial
drift, which they asserted was a common occurrence given the microclimates of the Oregon Coast
Range. Commenters were concerned that aerial drift of pesticides from the application site could impact
nearby organic farms, vineyard owners, natural forest land owners, members of the community,
streams, and drinking water sources. One comment letter stated that although the Oregon Health
Authority acknowledges that aerial drift can carry pesticides two to four miles from the application site,
there is no monitoring of pesticide drift after application. Another letter noted that glyphosate was
detected in Jetty Creek, illustrating that legal spray buffers were not protective enough. One comment
letter suggested that EPA should require ODF, in consultation with DEQ, to exercise authority to review
comments and require modifications of the written forest vegetation management plans when needed.
A letter also stated that additional management measures were needed to provide increased protection
for both fish and non-fish bearing streams during the aerial application of herbicides.

However, other comment letters contended that Oregon’s existing forestry pesticide management
practices are adequate. The letters stated that pesticide applicators must be licensed and, along with
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landowners, are already subject to stringent regulations and guidelines under the FPA and FIFRA. One
commenter also noted that ODF has developed guidelines to provide further assistance implementing
the FPA rules, including Forest Practice Rule Guidance for Chemical and Other Petroleum Products
(2009). A comment letter also asserted that practices for the aerial application of pesticides have
changed since 1998; specifically ultra-course sprayers are now used to reduce drift. The comment
believed that given these changes, NOAA and EPA’s data is old and does not support the need for an
additional management measure for the aerial application of herbicides.

A few comment letters asserted that EPA label requirements under FIFRA were sufficient. A commenter
also noted that EPA has not revised the pesticide labels to reflect the restrictions that NOAA National
Marine Fisheries Services’ biological opinion on the pesticide labels and says that revising the labels are
necessary to protect ESA-listed salmon.

One comment letter stated that water quality monitoring activities for non-fish bearing streams during
and after spraying herbicides has shown no detrimental impacts to water quality. Comment letters cited
several studies by ODF,* the U.S. Geological Survey,’” and the Trask paired watershed study®® that that
although low levels of pesticides were detected in some stream or drinking water samples, the levels
were below toxicity thresholds for human health and aquatic life. A commenter also stated that Oregon
continues to monitor for over 100 pesticides, which allows the state to identify potential problems with
the aerial application of herbicides, if any arise.

Sources: 2-E, 2-1, 3-A, 27-C, 28-B, 30-G, 30-S2, 35-D, 35-E, 35-J, 42-H, 42-Q, 45-B, 46-C, 46-1, 46-D, 49-H,
54-B, 55-N, 56-F, 57-CT-B, 58-F, 62-B, 69-C, 70-C, 70-E, 70-J, 70-K, 70-L, 70-M2, 70-N, 76-C, 77-R

Response: NOAA and EPA recognize there are concerns about the adequacy of Oregon’s current spray
buffers for pesticides and other pesticide management practices. Under this CZARA action, NOAA and
EPA are only looking at the adequacy of the state’s protective measures for Type N (non-fish bearing
streams) during the aerial application of herbicides. The findings document discusses recent (post-1998)
scientific studies that support the need for additional management measures for the aerial application
of herbicides to maintain water quality standards and protect designated uses. The findings document
also acknowledges the three studies commenters cited (tbe ODF, USGS, and Trask paired-watershed)
discusses why the results from these studies are not definitive for potential threats from aerial
application of herbicides over non-fish bearing streams. In addition, the findings document lists several
steps the state could take to provide better protection for these non-fish bearing streams.

Although CZARA allows each state to design a coastal nonpoint program that meets its unique needs
and circumstances, NOAA and EPA encourage Oregon to look to its neighboring states for examples of
more protective practices that may also be useful to implement during the aerial application of
herbicides along Type N streams. As some commenters stated, Oregon does have smaller spray buffers
for the aerial application of herbicides compared to neighboring states and could learn from neighboring

*" Dent L. and J. Robben. 2000. Oregon Department of Forestry: Aerial Pesticide Application Monitoring Final Report. Oregon Department of
Forestry, Pesticides Monitoring Program. Technical Report 7. March 2000.
2 Kelly, V.J., C.W. Anderson, and K. Morgenstern. 2012. USGS and Eugene Water and Electric Board. Reconnaissance of Land-Use Sources of

Pesticides in Drinking water, McKenzie River Basin, Oregon. Scientific Investigations Report 2012-5091

23
National Council for Air and Stream Improvement. 2013. Measurement of Glyphosate, Imazapyr, Sulfometuron methyl, and Mmetfulfuron
methyl in Needle Branch Streamwater. Special Report No. 130-1.
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states that have similar topography, weather conditions, and sensitive species. For example, for smaller
non-fish bearing streams, Washington maintains a 50-foot riparian and spray buffer (WAC-222-38-040).
Idaho has riparian and spray buffers for non-fish bearing streams of 100 feet (IAR 20-02-01). California
has riparian buffers for non-fish bearing streams (**), which implicitly restrict the aerial application of
herbicides near the stream.

M. Inadequate Notification and Transparency by Forestry Industry When Pesticides Are Used
Comment: Several comment letters expressed concern about the poor notification procedures and lack
of transparency related to the aerial application of pesticides. For example, one letter described an
instance where aerial spraying occurred without warning. Commenters stated that the publicis not
informed of the exact date when spraying will occur and, instead, are only provided with a six-month
window of when spraying may occur. Commenters also asserted that the notification requirements
were vague and that pesticide application records were not available to the public. One comment letter
stated that application records are only available from the State Forester when requested. Another
letter stated that the Oregon Forest Practices Act prohibits researchers, doctors, and the public from
obtaining accurate information about the types and quantities of herbicides that are sprayed.

Sources: 40-C, 42-G, 42-J, 42-K, 42-1, 42-P, 42-S, 46-E, 46-L, 48-G, 48-M, 53-D, 54-G7, 70-M, 85-I

Response: NOAA and EPA recognize the commenters’ concerns on notification requirements for
pesticide application under Oregon’s Forest Practices Act. NOAA and EPA have recommended that
Oregon improve its notification form by including protection of all streams including non-fish bearing
streams.

N. Inadequate Forestry Pesticide Monitoring

Comment: In addition to their general concern about pesticide use by the forest industry and
inadequate spray buffers when pesticides are applied, several comment letters expressed concern about
the adequacy of Oregon’s water quality monitoring efforts following aerial application of pesticides and
herbicides on forestry lands. One letter stated that Oregon has no program to determine the presence
of forestry pesticides in the air that, result in drift and deposition onto surface waters and soils.
Commenters also gave many examples of how they believe drinking water, human health, and fish and
wildlife have been impaired by aerial spraying.

One comment letter noted without effective monitoring protocols, the state lacks data to prove aerial
application is a problem and that improvements were needed. Another comment |letter stated there
was no monitoring of aerial drift even though the Oregon Health Administration said chemicals could
drift two to four miles. A letter also noted there was little to no coordination between DEQ and ODF on
pesticide monitoring. A few comment letter questioned NOAA and EPA’s praise of Oregon’s Water
Quality Pesticide Management Plan. The letters noted that while the state purportedly uses water
monitoring data to develop adaptive management approaches, the state actually undertakes very little
pesticide monitoring and that there is no evidence the state collects any data in coastal watersheds.

It was pointed out that while NOAA and EPA found state-level frameworks and actions sufficient for
addressing pesticide water quality controls, none of the pilot monitoring programs supporting this
finding occur in the coastal zone. A commenter also added that the agencies “improperly assume that,
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should riparian buffer standards for Type N streams and monitoring programs within the coastal zone
adhere to existing state laws and programs concerning water quality and pesticides, then Oregon’s
CNPCP would warrant approval.” The commenter contended that existing state and federal laws do not
sufficiently address a large portion of pesticide application activities and do not collect necessary
pesticide application and risk data. Referring to Oregon’s Water Quality Pesticide Management Plan,
which has a component that relies on monitoring data, a commenter noted that the state does little
monitoring of pesticides and there is no indication of data being collected in coastal watersheds. A
commenter also expressed concern with the lack of timely coordination between DEQ and ODF on
pesticide monitoring.

However, other commenters noted that the Board of Forestry specifically requires effectiveness
monitoring and evaluation of the chemical rules which lay out how applicators should use pesticides.
They state the rules are designed to ensure chemicals do not occur in soil, air, or waters in quantities
injurious to water quality or the overall maintenance of terrestrial or aquatic life. A commenter also
noted that that state has established pesticides from forest practices as a low priority in the EPA-
approved Water Quality Pesticide Management Plan because pesticide monitoring for forestland has
shown that pesticide concentrations are below the lowest benchmarks provided by EPA.

Source: 27-B, 27-D, 30-R, 30-S, 42-G, 42-H, 42-N, 42-0, 46-H, 48-H, 49-H, 49-1, 53-D, 53-H, 53-1, 54-E, 54-
F, 54-G1, 57-11, 57-114, 62-C, 62-F, 70-B, 70-F, 70-J, 77-R, 77-T

Response: In order to employ an effective adaptive management approach to pesticide use, as Oregon
has proposed, it is important for the State to have a robust pesticide monitoring and tracking program in
place that includes timely sampling (e.g., right after aerial application) and monitoring sites throughout
the coastal nonpoint area. Although some monitoring studies have not found herbicides at harmful
levels, as discussed more fully in the final decision document, NOAA and EPA believe Oregon would
benefit from improved pesticide monitoring, especially expanding its pilot Pesticide Stewardship
Program to include several sites within the coastal management area.

O. Forestry Clear Cuts

Comment: Comment letter expressed concerns with the amount of clear cutting that occurs in Oregon.
Commenters disagreed with the FPA rule which allows up to 120 acres of forest to be clear cut and
stated that the rule did not consider the cumulative impacts of multiple clear cuts. Commenters
discribed how clear cutting impacts water quality. They noted that clear cutting leads to increased
sediment runoff and is typically followed by pesticide and herbicide applications that also runoff to
nearby waterways. They noted that increased sediment loads |lead to the loss of fish spawning habitat
and that toxics from pesticides and herbicides can also impact aquatic and human health. Commenters
reflected that Oregon’s lack of riparian buffers made the impacts of clear cutting greater since adequate
buffers were not left to help filter sediment and pesticides from runoff before reaching waterways. In
addition, commenters are concerned with clear cutting on steep, erosional slopes, which contributes to
landslide problems and further impacts water quality. One comment letter argued that clear cutting is
not sustainable and Oregon needs to practice sustainable forestry. Commenters provided examples of
clear cutting in Oregon’s coastal area such as: extensive clear cutting in riparian areas, including
waterways that provide drinking water; clear cutting on steep slopes with erosive soils; and clear cutting
occurred in areas within designated spotted owl sites and high-risk areas.

Source: 12-A, 40-A, 42-D, 43-D, 53-F. 75-B, 75-C, 75-D,
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Response: NOAA and EPA recognize that clear cutting, if not managed well, can have adverse impacts to
water quality and designated uses. That is why NOAA and EPA placed a condition to develop additional
management measures for forestry on Oregon’s program that specifically require the state to provide
greater protection of riparian buffers around small and medium fish-bearing streams and non-fish
bearing streams, for the protection of high-risk landslide areas, and greater riparian protections during
the aerial application of herbicides along non-fish bearing streams. These additional management
measures will help protect water quality and designated uses from the impacts of clear cutting. The
state has failed to address these additional management requirements to date. Therefore, NOAA and
EPA find that the state has failed to submit a fully approvable coastal nonpoint program under CZARA.
The final findings document recommends actions Oregon can take to address these additional
management measure requirements and thus help protect coastal water quality from adverse impacts
associated with clear cutting.

X.  AGRICULTURE

Note: NOAA and EPA invited public comment on the adequacy of Oregon’s programs and policies for
meeting the 6217(q) agriculture management measures and conditions placed on Oregon’s coastal
Nonpoint Program. The invitation was provided because NOAA and EPA received expressed concerns
that water quality impairments from agricultural activities within the coastal nonpoint management
area are widespread and that the State’s programs and policies may not adequately meet the 6217(q)
management measures for agriculture to protect coastal waters. NOAA’s National Marine Fisheries
Services” (NMFS) recent listings for coho salmon and draft recovery plans also found that insufficient
riparian buffers around agriculture activities are one of the contributors to the salmon decline. These
concerns and NMFS’s action prompted NOAA and EPA to seek additional information from the public on
this issue.

The federal agencies appreciate the comments received and will carefully consider them as the agencies
continue to work with Oregon to develop a fully approved coastal nonpoint program. The December 20,
2013, proposed findings did not include a proposed decision on whether or not Oregon had satisfied the
CZARA 6217(g) agriculture management measures. Since the public did not have an opportunity to
comment on a specific proposed decision and rationale for that decision, the adequacy of Oregon’s
agriculture programs is not currently being considered as a basis for the determination finding that
Oregon has failed to submit an approvable coastal nonpoint program. The public will have an
opportunity to comment on NOAA and EPA’s proposed decision regarding the agriculture management
measures at a later date. Below is a summary of comments EPA and NOAA received on Oregon’s
agricultural programs.

A. Ability of Oregon’s Agricultural Programs to Meet CZARA Requirements

Comment: Some comment letters noted that they did not believe Oregon had satisfied the CZARA
requirements for Agriculture and the conditions related to the agriculture management measures that
NOAA and EPA placed on Oregon’s Coastal Nonpoint Program. They noted that Oregon must address
impacts caused by polluted runoff from agricultural activities. Various points were made about the
inadequacy of the management approaches and programs the state relies on to meet the CZARA
requirements (see additional comments related to agriculture below for detailed examples).
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Other comment letters felt that the State had satisfied the CZARA agriculture management measure
requirements and the conditions placed on its program related to agriculture (see additional comments
related to agriculture for detailed examples). They stated that finding otherwise would be unreasonable
and contrary to CZARA requirements as it would also hold Oregon to a higher standard than other
states. Some commenters also contended that if NOAA and EPA find that the State has not submitted an
approvable program for agriculture, that decision would punish the agriculture community; they would
lose important federal funding that help reduce polluted runoff from agricultural activities.

Source: 5-B, 13-C, 19-C, 44-F, 47-B, 49-G, 56-J, 60-A, 64-A, 64-C, 65-F, 66-A, 66-C, 66-A, 68-C, 71, 84-B
Response: See “note” at the beginning of this section.

B. Extent of Nonpoint Source Pollution from Agriculture

Comment: Several comment letters questioned NOAA and EPA’s claim in the proposed findings
rationale that nonpoint source problems from agriculture are widespread. Commenters stated that
agriculture was not the predominant land use within the coastal nonpoint management area. Two
different comment letters provided statistics on the extent of agricultural land within the coastal
nonpoint management area to support this claim. While they presented slightly different statistics (i.e.,
agriculture land represents only five percent of land use in the coastal zone with pasture/hay use the
predominant land use versus 25 percent of land within the coastal nonpoint program area is agriculture
but less than one percent of those agricultural lands are used for activities other than pasture/hay), they
arrived at the same conclusion. Given that agricultural land comprises a small overall land area and that
most of these agricultural lands are used for pasture or hay, potential water quality impacts from
agriculture are reduced since there is little opportunity for soil disturbance or nutrient loading from
traditional row crops. They contended that most ambient water quality monitoring reports indicate “fair
to excellent water quality” and monitoring sites with poor conditions are not due to agricultural
activities.

The same commenters did not feel that NOAA and EPA supported their statement in the proposed
findings document that water quality impacts from agriculture are widespread. They found fault with
NOAA and EPA’s sole reliance on NOAA National Marine Fisheries Services’ (NMFS) recent listings for
coho salmon and draft recovery plans (both under the Endangered Species Act). One comment letter
stated that the draft salmon listings and recovery plan findings are based on opinion and anecdotal
evidence and are unsupported by scientific fact. Therefore, the letter requested that NOAA and EPA’s
references to the coho salmon listings and recovery plan findings as they relate to agriculture impacts to
water quality be removed. Another letter stated that NMFS’s listings and plans did not support a
conclusion that water quality or designated use impairments due to agriculture are “widespread.” For
example, the commenter reflected that the NMFS documents do not specify which land use(s) require
greater buffers to adequately protect coho salmon.

However, other comment letters noted that polluted runoff from agricultural activities is a significant
concern and contributed to water quality degradation. They noted that Oregon must address nonpoint
source pollution impacts from agriculture. (See also response to “Effectiveness of Oregon’s Agriculture
Programs for Achieving Water Quality Standards and Protecting Designated Uses” comment.)

Source: 13-C, 19C, 64-H, 66-H, 68-H, 70-0, 71-B, 71-F, 71-M, 84-C, 84-G
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Response: See “note” at the beginning of this section.

C. Effectiveness of Oregon’s Agriculture Programs to Achieve Water Quality Standards and Protect
Designated Uses

Comment: Several comment letters expressed concern that the approaches Oregon relies on to meet
the CZARA agriculture management measure requirements are not sufficient to achieve water quality
standards and protect designated uses. Several commenters stated that the Agriculture Water Quality
Management Area (AWQMA) rules are too vague to ensure water quality standards are achieved.
Another letter believed Oregon’s pesticide management practices are inadequate to meet water quality
standards. One comment letter stated that ODA publicly acknowledged that even 100 percent
landowner compliance with the current AWQMA rules is not sufficient to achieve water quality
standards. The commenters concluded that it is important for the state to include agriculture
management measures that enable the state to achieve and maintain water quality standards.

Commenters provided several examples of why they believe Oregon’s agriculture programs are unable
to meet water quality standards and designated uses. One commenter mentioned that Tillamook Bay
was closed to shellfish harvesting for 100 days of the year due to polluted runoff from dairy farms.
Another commenter stated that Oregon’s Water Use Basin Program failed to maintain minimum water
flows, which resulted in impairments to water quality and habitat needed for sensitive and endangered
species.

Several other comment letters, however, stated that Oregon has developed water quality standards
designed to protect designated uses (including coho salmon and other endangered or threatened fish
species) and that Oregon’s agriculture programs, including the AWQMA Program, are designed to
ensure agriculture activities do not prevent the State from achieving those water quality standards and
protecting species. One letter cited excerpts from the North Coast Basin AWQMA rule that state: “No
person conducting agricultural land management shall cause pollution of any waters of the state or
place or cause to be placed any wastes in a location where such wastes are likely to escape or be carried
into the waters of the state by any means (ORS 468B.025(1)(a)),” and “No person conducting agricultural
land management shall discharge any wastes into the waters of the state if the discharge reduces the
quality of such waters below the water quality standards establish” (OAR 603-095-0840).

Source: 46-H, 57-AA, 57-GG, 57-NN, 65-G, 66-E, 71-N, 78-F, 78-G, 83-G, 84-B
Response: See “note” at the beginning of this section.

D. Effectiveness of the Agriculture Water Quality Management Area Program and Plans for Meeting
the CZARA Management Measures

Comment: Several comment letters expressed concern with Oregon’s reliance on the Agriculture Water
Quality Management Area (AWQMA) Program to meet the CZARA management measures and address
polluted runoff. However, other comment letters were supportive of the program and thought it did
enable the state to meet its CZARA agriculture requirements.

Commenters who believed the AWQMA Program did not satisfy the CZARA requirements are concerned
that the AWQMA plans, which include the CZARA management measures for agriculture in their
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appendices, are voluntary. One comment letter cited Oregon statute and rules that state: “The rules
adopted under this subsection shall constitute the only enforceable aspects of a water quality
management plan” (ORS 568.912(1)) and “Area rules are the only enforceable aspect of an AWQMA
plan” (OAR 603-090-000(4)). The commenters were concerned that the AWQMA rules, which provide
ODA with enforcement authority for the program, do not include specific requirements consistent with
the CZARA 6217(g) management measures that adequately protect water quality. They believe the
AWQMA Program is not sufficient for meeting CZARA requirements because management measures
must be backed by enforceable authority under CZARA. The CZARA management measures in the
appendix of the voluntary plans are not enforceable.

A few commenters who participated in AWQMA planning efforts for several different coastal basins
cited personal observations that supported their conclusions that the voluntary AWQMA plans lacked
specific requirements to adequately protect water quality. One participant described how the Mid-Coast
planning team rejected including more specific protections for riparian buffers in the plan even though
they were reportedly aware that water quality problems in the basin, such as temperature increases and
bacteria contamination from livestock, were created or exacerbated by inadequat riparian vegetation.
Another commenter who had experience with the Inland Rogue AWQMA plan stated that what was
deemed an inappropriate land use practice was subjective because the plan and rules lacked specific
thresholds for what was or was not an inappropriate activity.

One comment letter expressed concern that ODA does not have an implementation plan, with interim
milestones and timeline, in place to ensure the voluntary actions in the plans occur. Another comment
letter also noted the State’s inability to point to significant achievements of the AWQMA Program to
improve agricultural land use practices that have caused or contributed to water quality impairments.
The commenter believed that since the AWQMA plans and rules have been in place since 2007, the
State should have more to show for the program by now if it was actually achieving its goals to protect
and improve water quality.

Several other comment letters had a different perspective. They felt that the AWQMA Program does
enable Oregon to satisfy the CZARA agriculture management measures and the conditions related to
agriculture that NOAA and EPA placed on its coastal nonpoint program. The commenters stated the
coastal AWQMA plans directly reference the CZARA management measures and that ODA has the
authority to require the CZARA management measures and to impose additional measures, if necessary.
They believed the AWQMA plans and rules provide sufficient goals, policies, and authorities, to improve
water quality within coastal watersheds. One comment letter contended that the AWQMA plans include
many practices that are consistent with (or exceed) the CZARA management measures. For example, the
plans and rules ensure animal wastes are placed to avoid impacts to water quality, site capable riparian
vegetation is in place to reduce erosion, strict nutrient limits are established for waterways, and
livestock access to waterways is limited to protect water quality and streambanks.

A few comment letters objected to claims by others that the AWQMA plans and rules do not provide
specific practices or requirements, such as set buffer widths. They claimed mandating such specific
requirements be included in the plans or rules would be applying a “one-size-fits-all” approach which is
contrary to the inherent flexibility CZARA affords. One comment letter also stated that neither CZARA
nor the 6217(g) guidance prescribes specific agricultural practices through the CZARA management
measures.
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Some commenters, who included several farmers, described how ODA works with ranchers and farmers
to modify, reduce, and remove ineffective agriculture practices. They stated that farmers have worked
hard to meet or exceed water quality standards by working with the State to develop AWQMA plans to
set watershed goals and prioritize investments to enhance water quality. Farmers noted that they
willingly participated in the AWQMA Program and other voluntary programs because they had the
understanding that the program and their voluntary efforts would meet all federal and state regulatory
requirements for agriculture.

Commenters also noted the success of the state’s AWQMA Program and voluntary efforts over the
years. For example, one comment letter stated between 1998 and 2012, the Oregon Watershed
Enhancement Board (OWEB) contributed nearly $18 million to support coastal agriculture projects and
Soil and Water Conservation Districts and landowners provided an additional S5 million in-kind support.
These efforts restored over 950 linear stream miles and improved agricultural practices that impacted
over 2,750 acres of farmland. In addition, the letter also stated, that landowners voluntarily enrolled
thousands of acres of farmland in federal programs designed to improve water quality.

Source: 55-E, 56-J, 57-CC, 57-EE, 64-C, 64-F, 65-B, 65-C, 65-D, 65-E, 65-F, 66-C, 66-F, 68-C, 68-F, 71-A, 71-
B, 71-C, 71-G, 71-K, 71-N, 71-P, 71-Q, 71-R, 72-A, 73-A, 78-H, 78-I, 78-K, 84-D, 84-I, 84-N, 84-0

Response: See “note” at the beginning of this section.

E. Need for Oregon’s Agriculture Programs to Have a Greater Focus on Prevention Rather than Rely
on Addressing Water Quality Impairments After They Occur

Comment: A few comment letters asserted that the AWQMA Program and plans only focused on areas
with known water quality impairments. They felt that the AWQMA Program did not provide sufficient
protection for more pristine areas to prevent them from becoming degraded. They stated by focusing
on impairment rather than protection, ODA is allowing polluting practices to occur for many years until
water quality becomes degraded and is documented through a TMDL. Commenters were also
concerned that the AWQMA plans do not require restoration, especially pertaining to riparian buffers
surrounding former agricultural sites. (See also discussion under Agriculture-Buffer and Agriculture-
Legacy Issues comments.)

A few other comment letters disagreed with NOAA and EPA’s statement in the proposed findings
document that AWQMA plans focused primarily on impaired areas. They stated that landowners
generally are expected to protect water quality, not just impaired waters. They believe that ODA
implements controls through the AWQMA Program to address sources of existing impairments as well
as prevent polluted runoff. One comment letter provided a specific example of the North Coast Basin
rules (OAR 603-095-0840) to illustrate how the standards address impaired areas as well as provide
protection and restoration benefits. Another comment |letter felt that ODA was coordinating well with
DEQ to ensure continued integrity of the AWQMA Program and plans and ensure that landowners have
the tools and adaptive approach to address polluted runoff.

Source: 46-H, 55-F, 80-1, 84-A, 84-D, 84-M, 84-P

Response: See “note” at the beginning of this section.
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F. Effectiveness of Oregon Department of Agriculture’s Enforcement of Agriculture Programs

Comment: Several comment letters stated they are concerned with ODA’s lack of enforcement of its
AWQMA rules and other agricultural rules. Other comment letters did not believe there is an
enforcement problem. They argued that CZARA does not require states to take specific enforcement
action to receive approval. Rather, states only need to have management measures in place, backed by
enforcement authority, which they believed Oregon has done.

Commenters that were concerned about enforcement of Oregon’s agriculture programs believe
QOregon’s complaint-driven enforcement approach is not sufficient and that the state is not using its
enforcement authorities when voluntary agriculture approaches fail to protect water quality. For
example, one commenter, who is an agricultural landowner and a member of an AWQMA local advisory
committee, noted that the committee was informed that the AWQMA plan would be complaint driven
and compliance was voluntary. The letter questioned the effectiveness of this approach for protecting
water quality and designated uses when ODA only issued three fines over the last eleven years.

One comment letter felt ODA works to protect the agriculture industry more than implement the
authorities it has to protect water quality. As a result, enforcement is only taken for very egregious cases
and even then, it proceeds slowly. Another comment letter also stated how difficult it could be to get
ODA to take action on a complaint since only signed complaints actually triggers an investigation.
Another comment letter believes that polluted runoff from agriculture is difficult to control because
most agricultural activities are exempt from the same Clean Water Act standards. Over all, these
commenters believed ODA’s lax enforcement has allowed agriculture activities to continue to cause and
contribute to water quality and designated use impairments.

One comment letter also was concerned that ODA lacks an implementation plan to ensure that
voluntary implementation of the AWQMA plans and other voluntary efforts occur. The letter noted that
the implementation plan should include a proactive approach to enforcement (i.e., not rely entirely on a
complaint-driven approach) and an enforcement response plan to ensure proper enforcement
procedures and corrective actions are triggered when voluntary agricultural efforts are not being
implemented or when voluntary approaches are not successfully protecting water quality.

Other comment letters provided an opposing view. They argued that most agricultural landowners
comply with existing water quality management rules and meet relevant CZARA requirements. They
asserted that Oregon has a process in place to effectively address noncompliance issues and that ODA
has the ability to enforce the AWQMA program and ensure compliance with water quality requirements.

They refute claims by others that few ODA enforcement actions over the years demonstrate that ODA
does not have the ability and/or will to enforce the AWQMA program and ensure water quality is
protected. The commenters noted that when a problem is identified, ODA first works closely with the
noncompliant landowner to make necessary land use changes voluntarily before turning to
enforcement. Therefore, they explained that most issues are corrected before a formal enforcement
action is needed. Commenters also highlighted the existing review and monitoring processes ODA has
enacted to track program “implementation and effectiveness”. (See also discussion for “Agriculture-
Monitoring and Tracking” comment.)
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As noted above, commenters also contended that while CZARA requires the State and its agencies to
have enforcement authority for the CZARA management measures. One comment letter stated that
CZARA does not require states to take a certain number of enforcement actions or meet a specific
enforcement threshold. The commenter believes that not only does ODA have suitable enforcement
authority but the state’s July 2013 coastal nonpoint program submission, which provided examples of
several agriculture enforcement actions, demonstrates that ODA has used its authority to enforce the
AWQMA rules, where necessary and appropriate.

Source: 41-C, 46-H, 53-E, 54-K, 55-1, 55-D, 56-J, 56-K, 78-J, 80-F

Response: NOAA and EPA recognize there are concerns about how well Oregon is enforcing its
agriculture programs, including the AWQMA Program. NOAA and EPA continue to encourage the state
to improve enforcement and tracking of the AWQMA Program and to ensure the state is using its
authority under the AWQMA Program to the fullest to protect water quality and designated uses.
However, under CZARA, NOAA and EPA cannot consider how vigorously a state is enforcing a particular
program for coastal nonpoint program approval, only whether or not the state has processes in place to
implement the CZARA 6217(g) measures. (See response to Comment IV.C, Enforcement, for fuller
discussion of this issue).

G. Inadequacy of Oregon Water Resources Department’s {OWRD) Water Use Basin Program for
Meeting Irrigation Management Measure

Comment: One comment letter noted that the Oregon Water Resources Department’s (OWRD’s) Water
Use Basin Program is inadequate for meeting CZARA requirements for agriculture. The letter suggested
that NOAA and EPA are incorrect when finding that OWRD’s Water Use Basin Program supports the
irrigation measure and reiterated that Oregon’s Basin Programs do not ensure that water quality and
habitat for sensitive and endangered species will be protected. The letter urges EPA and NOAA to look
closely at the deficiencies of the Basin Programs before attributing any water quality or fish habitat
protection value to them as a measure in support of Oregon’s agricultural conditions. The letter adds
that Oregon’s rules provide no assurance that water use will be adequately limited to maintain
minimum flows and that the Basin Programs fail, in practice, to protect minimum perennial streamflows
and instream rights held by OWRD for the protection of aquatic wildlife and water quality. The letter
requests that EPA should disapprove Oregon’s agricultural measures and acknowledge the lack of
protection offered by Oregon's Water Use Basin Programs for preservation of aquatic life and
designated uses in the agencies' final determination.

Source: 65-B, 65-C, 65-D, 65-E, 65-F, 65-G
Response: See “note” at the beginning of this section.

H. Agriculture Riparian Buffers

Comment: Various comment letters noted the importance of, and need for, adequate agricultural
riparian buffers along both fish and non-fish bearing streams. Commenters state the buffers are
important to protect water quality, including cold water temperatures needed for the recovery and
health of native salmon. The commenters believe that Oregon currently lacks appropriate riparian
management practices for agriculture lands to help meet water quality standards and to protect coho
salmon, amphibians, and drinking water. In addition, a comment letter noted that ODA’s remote sensing
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monitoring of riparian areas has shown little improvements in buffers despite implementation of the
AWQMA Program and other agriculture programs.

Several commenter letters provided specific examples of Oregon’s poor riparian buffer management.
For example, several commenters contend that management measures in Oregon’s agricultural plans
are not sufficient to provide protection of stream banks, bank stability, and the destruction of riparian
areas by livestock. They explain that stream banks are key to protecting water bodies from elevated
sediment delivery that affects levels of turbidity and fine sediment in streams and eroding stream banks
contribute to temperature increases, reduce large woody debris to streams, which is critical to salmonid
recovery, and contribute to nutrient and pesticide delivery from upslope agricultural activities.

Another commenter spoke about their experience serving as an advisory member to the Mid-Coast
Basin AWQMA Advisory Committee during its local area planning in 2009. The commenter explained
that when specific buffer proposals were presented to the committee, “All of the specific proposals for
riparian protection were rejected by the committee, despite their knowledge of specific water quality
problems in the basin created or exacerbated by inadequate riparian vegetation, including stream
temperature problems and bacterial contamination from livestock.”

A few comment letters also discussed how the AWQMA rules do not require active restoration of
suitable riparian vegetation. Rather the rules only prohibit agricultural activities from preventing the
natural re-establishment of “site capable” riparian vegetation that often results in the establishment of
invasive species, like blackberries, along the riparian zone; these invasive species do not provide the
same water quality protection and habitat value as native vegetation.

Other comment letters stated Oregon’s current riparian management practices are sufficient for
meeting CZARA requirements. Commenters assert the AWQMA rule does provide for protection of
riparian areas and stated that if a violation occurs, corrective actions are required. For example the
commenter provided an example that if livestock grazing inhibit the establishment of riparian
vegetation, then the livestock would have to be removed or managed appropriately. One comment
letter provided an example of several North Coast Basin AWQMA rule requirements, such agriculture
management activities must be conducted in a way that maintains stream bank integrity through 25-
year storm events and minimize the degradation of established native vegetation while allowing for the
presence of nonnative vegetation.

The commenter refuted others’ claims that the “site capable” vegetation required by the rules is not
effective at protecting water quality. The commenter asserts that “site capable” vegetation plays an
important role in filtering pesticides from runoff before it enters surface waters. Commenters also
pointed out that farmers and ranchers implemented many practices to protect and restore riparian
vegetation such as installed miles of piping for livestock watering, and planted and fenced many miles of
stream banks.

Comment letters stated that there is no requirement in CZARA or Section 6217(g) requiring specific
riparian buffers on agricultural lands and that NOAA and EPA provided no concrete evidence in their
proposed findings document to demonstrate why Oregon needed to improve its management of
agriculture riparian buffers to meet CZARA requirements. One comment letter did not believe the NMFS
reports NOAA and EPA cited in the proposed findings document specified that agriculture land use as a
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reason better riparian buffers are needed to protect coho salmon.

Source: 15-H, 44-F, 49-G, 55-E, 55-H, 57-SS, 57-XX, 57-YY, 57-2Z, 71-H, 71-R, 71-W, 71-Al, 71-Al, 72-A, 78-
G, 78-F, 81-A, 83-E, 83-F, 83-L, 84-G, 84-0

Response: See “note” at the beginning of this section.

I. Agriculture Pesticide Management

Note: Comments specifically related to pesticides and agriculture are summarized and responded to
below. However, NOAA and EPA received general comments on pesticide management as well as specific
pesticides related to forestry. Please see Pesticides-General and Forestry-Pesticides for a full discussion of
the comments received related to pesticides.

Comment: Comment letters expressed concerns with the amount of pesticide application and the lack
of management measures in place to address agricultural pesticide use in Oregon. Commenters stated
inappropriate pesticide use and controls impacted both human and environmental health. Commenters
concluded that Oregon’s management measures for pesticides are not adequate to meet water quality
standards or support designated uses and additional management measures to address pesticides are
needed. Commenters asserted that Oregon needs to improve upon both its application restrictions,
providing greater controls on spraying in coastal watersheds, and to improve its protections for all
stream classes.

Commenters provided specific examples to support their belief that agriculture pesticide management
was inadequate. For example, members of AWQMA local advisory committees claimed that the
committees were advised to not even consider pesticides as a pollutant. Therefore, they questioned if
the AWQMA Program is sufficient to meet the CZARA 6217(g) management measure requirements.
Another commenter referred to an herbicide monitoring study that found that polluted runoff resulted
from herbicide applications on agricultural lands, as well as other sources.

Other comment letters believed that Oregon does not have sufficient programs in place to monitor
pesticide use and impacts. They argued that unknown and unmonitored uses, along with unmonitored
health and environmental risks associated with pesticides contribute to the inadequacy of Oregon’s
program. One comment letter recommended that the endpoints and health and environmental impacts
for pesticide management measures should be re-evaluated since they believed most risk assessments
for pesticides are based on old and incomplete data and endpoint evaluations. In addition, the letter
believed that risk assessments should also include testing of inert ingredients found in pesticide
products.

One comment letter also stated that NOAA and EPA’s rationale for agriculture in the proposed findings
document does not make any findings about the adequacy of Oregon’s program to protect water quality
and designated uses from pesticides applied to agricultural lands.

Not all comment letters believed Oregon’s agriculture pesticide management program was inadequate.
Other comment letters stated that Oregon does have appropriate management practices and rules in
place. One letter pointed out that Oregon law already encompasses all 6217(g) requirements for
pesticide management. All landowners are required to follow pesticide label requirements under the
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Federal Insecticide, Fungicide, and Rodenticide Act (“FIFRA”) and follow ODA’s pesticide rules. These
rules, coupled with the state’s Pesticide Stewardship Program, CAFQO, and AWQMA Programs allow the
State to address any agricultural pesticide issues. In addition, one comment letter mentioned that the
AWQMA Program’s site capable vegetation requirement for riparian areas filters pesticides from runoff
before they enter waterways. Because applying pesticides costs money, farmers have an economic
incentive to use them judiciously and keep pesticides where they are applied.

Source: 28-D, 38-A, 46-H, 54-B, 54-D, 54-G, 54-H, 54-L, 54-M, 54-N, 54-0, 54-P, 54-Q, 54-R, 54-S, 57-GG,
57-HH, 58-G, 59-A, 71-AH, 71-Al, 71-Al, 71-AK, 72-A, 81-B, 83-A, 83-E, 83-M

Response: See “note” at the beginning of this section.

J. Combined Animal Feeding Operations

Comment: A few comment letters expressed concerns with Oregon’s track record at regulating livestock
practices. They suggested that Oregon does not even have agriculture management measures in place
to adequately regulate combined animal feeding operations (CAFOs). One comment letter suggested
additional agriculture management measures were needed to improve permitting, monitoring, and
relocation of CAFOs.

One comment letter pointed out that enforcement of CAFO and other livestock management measures
is problematic in Oregon. Inadequate enforcement contributes to degraded water quality. Commenters
referenced many examples of actual water pollution from livestock, including fecal waste from cows
floating in waterways. They described instances where complaints against CAFOs have been submitted
repeatedly to ODA but they received no response or resolution to their complaints.

Other comment letters explained that Oregon’s existing requirements relating to managing CAFQOs are
adequate to maintain water quality and disagreed that additional management measures are needed.
They explained that ODA’s rules require landowners to evaluate fertilizer efficiency, assess the layout of
their farms and storage facilities, locate potential areas where runoff could contact nutrient carrying
substances and relocate or avoid placing storage there.

In addition, they stated that CAFOs are subject to state-wide NPDES permits and are therefore exempt
from 6217(g). Moreover, they contended that landowners still go beyond what is required in the 6217(g)
CAFO management measures by ensuring there is no discharge to water; runoff is stored and covered;
and waste and runoff nutrient levels, temperature, amount of time stored, and time and quantity of
land application of manure at agronomic rates are measured and monitored.

Source: 15-F, 15-H, 60-C, 71-Y, 71-Z, 71-AE, 81-B

Response: NOAA and EPA acknowledge receiving several pictures and personal anecdotes from
commenters that show problem situations, e.g., cattle standing in waterways, that could have an
adverse impact on coastal water quality. The federal agencies are not in a position via this CZARA action
to assess or conclude whether these are CAFO enforcement failures. Nonetheless, the agencies strongly
encourage the state to take action and to correct any such infractions through its enforcement program.
As noted previously, under CZARA, NOAA and EPA cannot consider how well a state is enforcing a
particular program for coastal nonpoint program approval, only whether or not the state has processes

53

ED_454-000302826 EPA-6822_008028



in place to implement the CZARA 6217(g) measures. (See response to Comment IV.C, Enforcement, for
fuller discussion of this issue).

K. Agriculture Grazing Management

Comment: A few comment letters expressed concerns about the adequacy of Oregon’s Coastal
Nonpoint Program in addressing the 6217(g) grazing management measure. Several commenters
believed the 6217(g) management measures are flawed and do not provide adequate protection of
water quality. They stated that, as written, the grazing management measure allows for broad
interpretation that can result in the adoption of ineffective grazing management approaches that do not
protect or restore riparian vegetation and do not provide stream shading, as they believed was the case
in Oregon. One comment letter did not believe the 6217(g) management measure requirement to
provide salt and water for livestock away from riparian zones was effective. In addition, the commenter
criticized the 6217(g) measure for not requiring a halt to grazing in riparian areas during the summer.

Other comment letters supported Oregon’s grazing practices. They felt the AWQMA Program is
consistent with the 6217(g) grazing management measure and protects stream banks and water sources
from grazing activities. They point out that AWQMA rules limit the amount of time livestock have access
to waterways. In addition, the rules do not allow agricultural activities, including grazing, to inhibit the
growth of “site capable” riparian vegetation. If there were a violation of this restriction, livestock would
need to be removed or managed more appropriately.

Source: 57-YY, 71-AG, 71-AH, 71-Al
Response: See “note” at the beginning of this section.

L. Need for Additional Management Measures for Agriculture

Comment: Multiple comment letters noted that Oregon needed to implement additional management
measures for agriculture to meet water quality standards and to protect designated uses. One letter
specifically asserted that the existing agriculture management measures do not protect waterbodies
from temperature pollution. The letter stated that temperature pollution is the most pervasive water
guality problem in coastal lowland streams and that elevated temperatures can also impact salmonid
productivity. The letter concluded that it is very likely agriculture activities are contributing to
temperature standard violations because for most TMDLs, the allowable temperature increases for
nonpoint source pollutants is zero. The letter stated that none of the AWQMA rules for Oregon coastal
watersheds incorporate additional management measures needed to meet the zero load allocations
established in the temperature TMDLs.

Commenters suggested specific additional management measures to protect water quality. For
example, to address temperature pollution, several comments recommended that minimum riparian
buffer widths need to be established. One comment letter stated that published literature suggested
that the minimum width should be no less than 100 feet (30 meters) and that greater than 100 foot
buffers may be needed in certain areas, such as low gradient meandering channels that are adjacent to
designated critical habitat for listed species. Another comment letter believed that specific height and
density requirements also needed to be established for riparian vegetated buffers.
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Other additional management measures that commenters identified included: adopting better pesticide
management; fencing streams and riparian areas to reduce impacts from livestock; improving
permitting, monitoring and relocation of CAFOs; and adopting regulatory provisions to promote the
establishment of riparian vegetation in critical habitat areas and the reintroduction of beaver in suitable
locations. One comment letter expressed concern over a diminishing beaver population because they
are being trapped and hunted out. The letter notes that beavers play an important role in maintain
natural stream channels, wetlands, and complex floodplains.

Several other comment letters asserted that additional management measures for agriculture are not
needed. The commenters noted that EPA and NOAA have not provided specific data or information that
would support the need for additional management measures. They also noted that CZARA does not
require states to implement specific practices, such as specific requirements for agricultural riparian
buffers or the restoration of lands to pre-agricultural uses.

In addition, they assert that CZARA does not give NOAA and EPA the authority to place specific
additional management measure requirements on a state’s program. Rather, they state that the CZARA
guidance notes that it is the state’s responsibility to identify when, where, and what additional
management measures are needed. (See discussion under General-Additional Management Measures
for response to this specific comment).

Source: 15-H, 23-B, 44-C, 44-F, 44-G, 47-B, 56-M, 57-CC, 57-EE, 57-GG, 57-XX, 60-A, 60-E, 64-E, 66-E, 68-E,
71-E, 71-H, 71-1, 84-1

Response: See “note” at the beginning of this section.

M. Economic Achievability of Agriculture Management Measures

Comment: A few commenters emphasized that CZARA requires that all management measures must be
“economically achievable” (Section 6217(g)(5)). Therefore they asserted that it would be inconsistent
with CZARA to require landowners to implement management measures that are not “economically
achievable.” They stated that Oregon’s AWQMA Program is rooted in implementing economically
achievable agriculture practices, consistent with CZARA statutory requirements. On a related note,
another commenter also stated that the more voluntary-based approaches, backed by enforceable
authorities, Oregon employs to support implementation of its 6217(g) agriculture management
measures are more cost-effective because they allow the landowner the flexibility to select the right
best management practice for his or her specific site conditions.

Sources: 64-E, 64-1, 66-E, 66-1, 68-E, 68-1, 71-H, 84-L

Response: Commenters are correct that the CZARA management measures need to be economically
achievable. Specifically, CZARA defines management measures to be “economically achievable measures
for the control of the addition of pollutants from existing and new categories and classes of nonpoint
sources of pollution, which reflect the greatest degree of pollutant reduction achievable through the
application of the best available nonpoint pollution control practices, technologies, processes, siting
criteria, operating methods, or other alternatives” (Section 6217(g)(5)). In developing the CZARA 6217(g)
management measures, EPA determined that “all of the management measures in [the] guidance are
economically achievable, including, where limited data were available, cost-effective.” (See EPA. 1993.
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Guidance Specifying Management Measures for Sources of Nonpoint Pollution in Coastal Waters, pg. 1-
13.)

When evaluating a state’s coastal nonpoint program, the federal agencies do not consider if one
approach is more cost-effective than another, only that the approach the state proposes meets the
CZARA 6217(g) management measure requirements.

N. Addressing Agriculture Legacy Issues

Comment: A few comment letters expressed concerns about legacy agriculture issues, such as where
riparian vegetation may have regrown on former agricultural land but is comprised largely of invasive
species (i.e., blackberry brambles) and does not provide sufficient protection of stream water quality or
create adequate habitat. They criticized the AWQMA Program as not doing enough to address legacy
issues. They stated that the AWQMA Program does not require active restoration--only removal of
current practices that impair restoration. The commenters contended that this creates a gap that must
be addressed if Oregon is going to meet its water quality standards. They believed that Oregon needed
to adopt additional management measure requirements to address this legacy issue.

Another comment letter stated that ODA has the authority needed to take action against legacy issues,
but the commenter did not believe the agency had the political will to do so.

Several other comment letters opposed the statement NOAA and EPA made in the proposed findings
that AWQMA planning and enforcement does not address “legacy” issues created by agriculture
activities that are no longer occurring. The commenters stated that neither CZARA nor the 6217(g)
guidance define legacy issues or require that state coastal nonpoint programs to address legacy issues.
The commenters asserted that nothing within CZARA indicated Congress never intended for states to
consider “legacy” issues through their coastal nonpoint programs.

The commenters stated that even though there is no CZARA requirement to address legacy agriculture
issues, Oregon does have a process in place to identify opportunities to enhance and restore
watersheds, including addressing “legacy” agriculture issues. They assert that the state invests money to
address these issues through a variety of programs such as the Oregon Plan for Salmon and Watersheds,
the Oregon Aquatic Habitat Restoration and Enhancement Guide, the Oregon Watershed Enhancement
Board riparian restoration projects, AWQMA plans, and many other federal, public and private
partnerships. One comment letter states these programs are successful because of the voluntary efforts
of many Oregon agriculture landowners.

Another comment letter contended that NOAA and EPA contradicted themselves in regard to legacy
agriculture issues in the proposed findings document. The letter notes the federal agencies determined
that legacy effects were not addressed through existing regulatory tools but concluded that agriculture
plans are a regulatory mechanism to address past actions that are the primary cause of eroding stream
banks.

Source: 15-H, 44-F, 55-1, 57-X, 71-T, 80-1, 84-J, 84-K

Response: NOAA and EPA would like to clarify what appears to be some confusion around the
statements made in the December 20, 2013, proposed findings document. The statement in the
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proposed findings document that noted that the AWQMA Program does not address “legacy” issues was
not a finding of NOAA and EPA. Rather, the bulleted list on page 14 of the proposed findings document
relays concerns the federal agencies have heard others express regarding Oregon’s agriculture practices,
including the AWQMA Program’s ability to address “legacy” issues. The concerns listed were not
necessarily the views of NOAA and EPA.

NOAA and EPA disagree with the comment that statements the federal agencies made in the proposed
findings document contradict one another. The commenter believed that NOAA and EPA’s 2004
informal interim approval of the erosion and sediment control management measure conflicted with the
statement that AWQMA planning and enforcement does not address “legacy” issues created by
agriculture activities that are no longer occurring. First, as explained in the above paragraph, the
statement in the proposed findings document about the adequacy of Oregon’s agriculture programs to
address “legacy” issues expressed concerns that others had voiced; it did not necessarily reflect the
views of the federal agencies. Second, the CZARA 6217(g) guidance notes that management measure for
erosion and sediment control is “intended to be applied by states to activities that cause erosion on
agricultural land and on land that is converted from other land uses to agricultural lands.” The
management measure is not designed to address past agriculture actions that are causing erosion on
land that is no longer used for agriculture. Therefore, the federal agencies’ 2004 informal interim
approval of the erosion and sediment control management for agriculture, which is not a definitive
finding or decision, in no way asserts the state has programs in place to address “legacy” issues on
former agriculture land.

O. See also “note” at the beginning of this section. Effectiveness of Existing Monitoring and Tracking
Programs for Agriculture

Comment: Several comment letters expressed concern with Oregon’s existing monitoring and tracking
efforts to evaluate the effectiveness of its agriculture programs. The commenters did not believe these
efforts were sufficient to understand how well existing management approaches are being
implemented, how effective those approaches are at protecting and restoring water quality, and when
adaptive approaches are needed. A few comment letters did acknowledge that ODA’s new strategy for
more targeted water quality monitoring is a step forward, but the letters also noted a more robust
monitoring and tracking program is needed for agriculture. One comment letter asserted that a State
independent science team found ODA’s proposed monitoring plan lacked detail, focus, and an
understanding of basic monitoring concepts and practices.

Several comment letters specifically stated that ODA does not effectively track implementation and
effectiveness of AWQMA plans. One letter suggested that Oregon include a compliance strategy to
ensure that AWQMA plans and rules are adequately implemented to meet TMDL load allocations and
water quality standards. The commenter added that there must be a policy and proactive process to
assess AWQMA plan and rule implementation and for taking appropriate enforcement action when
violations occur.

Another comment letter stated there was a significant gap in the existing science to understand the
effectiveness of Oregon’s agricultural practices to protect water quality and designated uses. The letter
noted that the State cannot move forward with stronger agriculture regulations without first having a
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good understanding of how its existing programs are falling short and what improvements are needed
to ensure water quality standards will be met.

Other comment letters believed the State’s existing monitoring and tracking efforts are effective at
assessing implementation of agriculture practices. Specifically the commenters noted that biennial
reviews of the AWQMA plans, with about 18 reviews done each year, provide a way to track plan
implementation. They also highlighted the State’s efforts to develop more formalized evaluation
processes through the Strategic Implementation Areas and Focus Areas process to target priority areas
and issues. The commenters stated the State’s new Enterprise Monitoring Initiative, which began in
2012, monitors waterways passing through agriculture lands and can be used to inform the
effectiveness of the AWQMA program. In addition, one comment letter asserted that most ambient
water quality monitoring in the coastal region reported fair to excellent water quality and sites with
poor conditions were not due to agriculture activities.

Source: 46-H, 49-1, 53-E, 53-H, 54-R, 55-G, 55-H, 57-11, 70-B, 70-F, 70-K, 70-L, 71-O, 71-S, 71-Z, 72-A, 73-
A, 78-H, 79-1, 80-F, 80-G

Response: See “note” at the beginning of this section.

Xl.  HYDROMODIFICATION

Comment: A couple of comment letters discussed the negative impacts of hydromodification, noting the
effects of dams on water quality and habitat and impacts from channel modification. The commenters
declared that Oregon has failed to control polluted runoff from eroding stream banks and shorelines
and it does not have programs in place to protect and restore channel conditions from modification.

Source: 46-H, 49-F

Response: NOAA and EPA recognize commenters are concerned about the adverse impacts of
hydromodifications along waterways in coastal Oregon. However, NOAA and EPA did not propose to
find the state has failed to submit a fully approvable coastal nonpoint program based on the
approvability of the hydromodification management measures and did not solicit comment on this issue
at this time. The public will have an opportunity to comment on the hydromodification management
measures of Oregon’s Coastal Nonpoint Program at some point in the future before the agencies fully
approve Oregon’s coastal nonpoint program.

Xil.  WETLANDS

Comment: One comment letter noted that Oregon does not have programs in place to protect and
restore riparian areas needed to maintain cool stream temperatures and habitat or to protect and
restore wetlands.

Source: 49-F

Response: NOAA and EPA recognize commenters are concerned that Oregon may not have programs in
place to protect and restore riparian areas and wetlands. However, NOAA and EPA did not propose to
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find the state has failed to submit a fully approvable coastal nonpoint program based on the
approvability of the broad wetlands and riparian area management measures and did not solicit
comment on this issue general issue (outside of riparian protection for forestry and agriculture
activities) at this time. The public will have an opportunity to comment on the general wetland and
riparian management measures of Oregon’s Coastal Nonpoint Program at some point in the future
before the agencies fully approve Oregon’s coastal nonpoint program. (See specific comments about the
adequacy of riparian protection in relation to forestry in agriculture activities, and NOAA and EPA’s
responses to those comments, under the Forestry and Agriculture sections above).
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NOAA and EPA Response to Comments Regarding the Agencies’ Proposed Finding that Oregon has
Failed to Submit a Fully Approvable Coastal Nonpoint Program

January 30, 2015

Comment [AC1]: Jayne: Work with TetraTech to
develop list of acronyms, make sure all citations are

ﬁ:@ﬂﬂ:elﬂﬂ:ﬁ s ’ included in docket, and provide editorial review to
. L= o =4 01T T T O 3 ensure consistency of terms, formatting, etc.
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I. BACKGROUND

On December 20, 2013, the National Oceanic and Atmospheric Administration (NOAA) and the
Environmental Protection Agency (EPA) announced a 90-day public comment period in the Federal
Register, with regard to the agencies’ intent to find that Oregon has failed to submit an approvable
coastal nonpoint pollution control program (coastal nonpoint program) pursuant to Section 6217 of the
Coastal Zone Act Reauthorization Amendments. The proposed findings document explained the federal

agencies’ rationale for this proposed decision.’

Section 6217(a) of the Coastal Zone Act Reauthorization Amendments (CZARA), 16 U.S.C. section
1455b(a), requires that each state (or territory) with a coastal zone management program previously
approved under section 306 of the Coastal Zone Management Act must prepare and submit to the
federal agencies a coastal nonpoint pollution control program for approval by NOAA and EPA. For states
with coastal zone management programs that were approved by NOAA prior to 1991, coastal nonpoint
programs were to be submitted for approval by July 1995. Oregon submitted its coastal nonpoint
program to the federal agencies for approval at that time. The federal agencies provided public notice of
and invited public comment on their proposal to approve, with conditions, Oregon’s coastal nonpoint
program {62 FR 6216). The federal agencies approved the program by letter dated January 13, 1998,
subject to the conditions specified in the letter (63 FR 11655).

Over time, Oregon made incremental changes to its program in order to satisfy the identified conditions.
However, in the December 20, 2013, proposed findings document, NOAA and EPA determined that
Oregon has not addressed all conditions placed on its program. Therefore the federal agencies proposed
to find that the state has not submitted a fully approvable coastal nonpoint program.

NOAA and EPA’s proposed findings focused on three conditions placed on Oregon’s program—new
development, onsite sewage disposal systems (OSDS), and additional management measures for

forestry. In addition to seeking public comment on these proposed findings, the federal agencies also
sought public comment on the adequacy of the State’s programs and policies for meeting the 6217(g)
agriculture management measures and conditions. The specific agriculture questions NOAA and EPA

asked the public to respond to were: (1) Has the State satisfied the agriculture conditions placed on its
coastal nonpoint program?; and (2) Does the State have programs and policies in place that provide for

the implementation of the 6217(g) agriculture management measures to achieve and maintain water |

quality standards and protect designated uses? /
!

NOAA and EPA received 85 comments during the 90-day public comment period.? Nearly all comments )
were unique; only three comments were identical. Hhe-Frajertr-et-Many comment S }{-4»@-} /’
supported NOAA and EPA’s proposed finding while 24-gthers opposed the proposed finding. Of the
comment, kers that opposed the proposed finding, +5-some did so because they believed Oregon
hasél either fully met its CZARA obligations or just-needsed more time, Other comment letters »whereas

he finding nich
a-statutory consequence of finding that the state has failed to submit a fully approvable

nine-opposed

see http://coastalmanagement.noaa.gov/nonpoint/oregonDocket/OR%20CZARA% 20Decision%20D0c%2012-20-13.pdf for NOAA and EPA’s

proposed finding on Oregon’s Coastal Nonpoint Program.
25ee http://coastalmanagement.noaa.gov/nonpoint/oregonDocket/publicComments.html to view all comments received and who provided

comments.

ED_454-000302826

Ex. 5 - Attorney Client

Comment [AC3]: The majority of comment
letters...

It seems potentially misleading to say the majority
of commenters, because some letters were written
on behalf of whole organizations or entities.
Presumably all of their members should be thought
of as commenters. Majority or minority, then, would
be calculated by adding the numbers of the people
represented by each letter.

If | was a member of a logging association and the
associations’ leadership communicated to me that
the association as a whole had compiled comments
for this federal decision, | would assume that the
federal agencies would consider my associations”
comments as representing the view of more people
than a comment coming from a single individual. Or,
vice versa, if | contribute to an environmental group
who asks for funding in order to help them
comment on my behalf, | expect them to
communicate that their comments represent the
view of their membership.

If we want to use terms like “majority” and
“minority”, we have to be careful about how we are
counting or defining what a “commenter” is.
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coastal nonpoint programi; these comments largely took the position s-altheugh-rmeostackneowledged
that the State needs to do more to protect water quality. The remaining #5-comment lettersess did not
offer a specific spirien-views on the proposed finding althewgh -but instead commented on specific
aspects of coastal nonpoint source pollution management in Oregon, ;-the-mMost of those comment

I s implied that 5 -to do more to protect coastal water quality.

fi-areat-of-dhe- AT ring comments received, including comments and an updated coastal
nonpoint program submittal from the state, NOAA and EPA find that Oregon has failed to submit an
approvable coastal nonpoint program under Section 6217 of the Coastal Zone Act Reauthorization
Amendments.?

This document provides a summary of the public comments received and NOAA and EPA’s response to
those comments.

.  GENERAL COMMENTS

A. Proposed Finding

vy commenter letters supported NOAA and EPA’s proposed finding that
Oregon has failed to submit a fully approvable coastal nonpoint program under Section 6217 of the
Coastal Zone Act Reauthorization Amendments (CZARA). in-addition-to-specific-concernsaddressed-in

b o vl o kel ey e ke re oo bl ok e e e ol pe e i i oo b oo ] o e o] £

spastal-nonpeint-program;-One theme within these general comments is that L@wgc—)-F+—5t-é-l#d-e&ww—)%—-hav-e
a-foth-apprevable-prograr-n-place-to-control-pethried-ronefito-eoastal-watersand-pretes-tesipgnated
-hyse&r-mw%aﬁ—w-}e}-() soon has not stete-adopted additional management measures for forestry where
water quality impairments and degradation of beneficial uses attributable to forestry exist despite
implementation of the CZARA management measures developed under Section 6217(g). A number of
commenter. 's also noted that the state failed to follow through on lits 2010 commitments ho NOAA
and EPA to address three remaining conditions on its program related to new development, septic
systems, and forestry by March 201 3-gerarrtrreris-Modd-ara-EHi-used-tetaforma-thelr-setHerent
-a-grﬂeemewe—d-ea-el-Im-eﬂsf—wv'ﬂeh—iekwwe-riehwe&i;—-EJﬂv-é-m-Fwar}ewtau\-elvee-aﬂeeeﬂ.“

While some commenters agreed that Oregon needs to do more to improve water quality, they did not
agree with NOAA and EPA’s proposed finding because they opposed withholding federal funding under
CZMA Section 306 and CWA Section 319 (see Funding Section below for more discussion on this issue).

Other commenters opposed NOAA and EPA’s proposed finding. They stated Oregon does have adequate
programs in place to meet srexeeed-the CZARA requirements. More specific comments are discussed in
sections below.

® See [date] final decision document on Oregon’s Coastal Nonpoint Program at ***,

* The state made their commitments in a July 21, 2010, letter from Neil Mullane, Department of Environmental Quality, and Robert Bailey,
Department of Land Conservation and Development, to Mike Bussell, Environmental Protection Agency Regional 10, and John King, National
Oceanic and Atmospheric Administration.

ED_454-000302826

-| Comment [AC4]: Duplicates later comment

focused on timing so consolidating
comment/response in that section.

Ex. 5 - Attorney Client

Comment [AC7]: KT: Do we need this statement
here? This seems to be a departure from

\ synthesizing comments.

Ex. 5 - Attorney Client
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lSource: 1-C, 2-B, 4-A, 5-A, 8-B, 9-A, 13-A, 14-A, 14-C, 15-A, 16-B, 17-A, 19-B, 22-A, 22-C, 23-A, 24-A, 25-A, 25-B, 26-
B, 28-A, 30-A, 30-B, 30-H, 31-A, 33-A, 33-B, 34-A, 35-A, 36-A, 36-B, 36-C, 37-B, 37-C, 37-D, 40-A, 41-A, 42-A, 42-B,
43-A, 44-A, 44-B, 46-A, 47-A, 48-B, 49-A, 53-A, 52-A, 54-A, 55-B, 56-C, 57-A, 64-B, 64-D, 66-B, 66-D, 68-B, 68—D| _ ..~ 7| Comment [AC9]: Note: Source codes are for |

Internal purposes only. We'll delete all source info
lResponsel: NOAA and EPA appreciate the many comments received in response to the federal agencies -« or at least the comment # before we release).

proposed finding to find that Oregon has failed to submit an approvable program under Section 6217 of \\ T

the Coastal Zone Act Reauthorization Amendments {CZARA). After carefully considering all comments w Ex- 5 = Dellbe ratlve

RS
received and the state’s March 20, 2014, response to the proposed finding, NOAA and EPA ¢ wkme—t-a] Wy

’ * " 1 Formatted: Font: Calibri, 11 pt ]
find that Oregon has failed to submit an approvable program, «As-deseribed-rmere-fulb-in-the-fnal Vo 4
finehngs-doeument-aAlthough Oregon has made Ja;eﬂfmn@)&w&-progress in addressing many of the N ' (Formatted: Font: Calibri, 11 pt )
original conditions placed on the Sstate’s program, the Sstate has not-metthe-condition-related-te . f Formatted: HTML Preformatted J
adehitionabmanagement-measuresforferestry adopted additional management measures for forestry TComment [AC11]: sjs: THIS action would be the J
that are necessary to achieve an d maintain water quality standards and to protect designated uses. The first actual finding.

basis for this finding is explained more fully in the determination document, Fherefor i
consideration of public comments received, NOAA and EPA find that the state has failed to submit a fully
approvable program under Section 6217 of the Coastal Zone Act Reauthorization Amendments (CZARA).
The two federal agencies will begin withholding federal funds as directed under CZARA,

}I’ler—i;-he—S{aﬂeaﬂe&;@e-gv'-r—m+'r4g—w'Ft-k+4F—Y#~2@—‘JL—.“—'j—4?e~ele-r-a-l‘—¥-tm-d-é-ng,—w@AA-—W#’-H—W-H-MM-IeL—f.%9J@-er-@eraJe—e;li—'litm-d-é-ngafe-r-
Gregor-under-section-J306-ofthe-Coastal-tene-Maragerment-Aet-thatsoepporis-rrplementstionef-the
state’s-coastal-maragemert-program-ane-ERPA-will withhe! Id——wur) ercert-offundingfor-Oregon-under

C'/\---le'w ooz I“C]r[llf\n/“ L} ‘I\IMI =1 d S et ||/M S HE 5-I<MI'/\5,\I,»”;A HMI-PS LHEe
FREHIHE AR PSR N
Ex. 5 - Attorney Client
Adtheush-sorme-commenterswole-prefes- \#@AA«%%PA»@MW«" : ek mak-tree-te
| ¢ -V ettt e, by ey e mra o el et agi b by e Lol H P iy 0] oy
2 sp-a-futb-approvable-prograr-ane-not-withhole o f-Ehe-EEARA-Sharkuk
the-setterment agreerentwith-the-Northwest-Erviren ane-ERA-glo-not-have
Haat-Hesxibility—the-Mertrawes et 2 08¢ hallengihg-Hhe
sancies-falure-to-take-a-finslacton-on-the-sopre Lfasikb et o dition r\ or-gisapnproval-of-Oreson's
%&%WWOWWW‘ Fard h@ -Frirele-fre : P
w@gmm-l\#@)&wAﬂWH-PA e i .J--ag«rwd ma«ke }—Hﬂ-a-h-- wﬂmg@-ﬂ--r&h@---W-m-wb{rm-y
fihe-proprs b pdans 2 0% d-Aextonded-to-Januar 'Jr\ 2005 v rnatuaslacreerment-ofthe-settlerment
-E}QFWH@HW&H?()%%
B. State Legislature Has Been Obstructing ODEQ’s Ability to Make Changes
| [Comment:]One comment Jetter stated that the Oregon Department of Environmental Quality {DEQ) has  _ - -/ Comment [AC13]: Lynda: Are ALL 85 comments
been working hard to get the improvements needed to improve water quality and meet all coastal \ directly addressed one way or another in this doc?
. ., . . . N If not, | suggest that this one could drop as being
| nonpoint program requirements. The comment believed Howeverthe State Legislature hasd been * | quite vague. I so, OK to keep in
obstructing DEQ’s progress and is the one that needs to take action. X Comment [ACIAR13]: All 8 comment letters
\ are addressed but one commenter made this
Source: 25-C \ comment which is not captured in the others so
| thought we should address.
Response: The federal agenues do not attempt to address or consider Hf e role of the State legislature Comment [AC15]: Cp: 1s there a quote to this
inmaking a finding on Qregon’s programfrat-determination-on-Gregons-prograr-is-rot-based-on effect or is this our language? If there is a quote,
spiniens-about-whetherthe-state-legislature-has-been-“obstructing’progress. NOAA and EPA have been use it and signify it as such. If not, preface this
) ., . sentence with the following: “A commenter stated
working closely with DEQ, the Department of Land Conservation and Development (DLCD), and other that...
agencies to complete the development of the sState’s coastal nonpoint program. We commend the
agencies for the ehanges- they have made to strengthen Oregon’s coastal nonpoint program
5

ED_454-000302826 EPA-6822_008039



and address many of the remaining conditions. Ultimately, CZARA refers to actions by a “state”
sctively and does not distinguish between or among various branches within or departments of state

manage waters in the public trust for maximum long-term benefit for current and future generations.

hhey noted this was not being donelThe comment did not provide any additional information explaining .~ 7| Comment [AC16]: Note: The commenter didn’t
the sis for thi expound on their reasoning here. They just said it
wasn’t being done.

Source: 22-C

Response: Federal and state governments do have a responsibility to manage public waters for current
and future generations. Congress created CZARA as a tool for NOAA and EPA, along with our state
partners, to use to help protect coastal waters. NOAA and EPA strive to carry out these responsibilities
within the constructs of federal statute and associated guidance.

Hi.  FUNDING

A. Impacts of Withholding Funds

| Comment: Some comment letters Gormmenters-noted recegrized-that withholding funds under Section
306 of the Coastal Zone Management Act (CZMA) and Section 319 of the Clean Water Act (CWA) could
ter quality and support beneficial programs such as

Total Maximum Daily Loads (TMDLs), Oregon Watershed Enhancement Board (OWEB) watershed
planning and restoration projects, local land use planning, as well as the state’s ability to provide
technical assistance to coastal communities to address pressing coastal management issues such as

| coastal hazards, stormwater management, and growth management. A few comment lefters argued
against NOAA and EPA withholding funds from these programs because they felt withholding funding
from two important programs for addressing polluted runoff and coastal habitat issues in the state is
counterproductive to accomplishing the goals of these programs and unlikely to result in the policy and
programmatic changes NOAA and EPA are seeking. Others noted that withholding funding would hurt
two state programs and agencies, Oregon’s Coastal Management Program in the Department of Land
and Conservation and Development and Oregon’s Nonpoint Source Management Program in the
Department of Environmental Quality, that haveversitdefifamy-irfleence- | over some of
the most significant remaining issues (i.e., forestry and agriculture). Some commenters also noted that
withholding funds would negatively impact coastal communities and watershed groups that also rely on
this funding from NOAA and EPA.

Other commenters supported withholding funds even though they acknowledged it may have some

r action in the state
to improve water quality and protect designated uses. One comment Jefter also noted that NOAA and
EPA’s failure to withhold funding sooner allowed Oregon to “limp along for over 16 years with
inadequate management measures for its coastal nonpoint program while drinking water and other
water quality impairments occurred.”

Source: 1-C, 5-A, 8-B, 14-C, 16-B, 17-A, 25-A, 25-8, 25-D, 25-E, 25-F, 33-A, 33-B, 36-A, 36-B, 36-C, 37-8, 37-C, 37-D,
43-A, 48-B, 55-B, 64-B, 66-B, 68-B,

ED_454-000302826 EPA-6822_008040



Response: [The statute directs NOAA and EPA to withhold funding when the agencies find that a state e [ Comment [AC17]: Need to revisit response
has failed to submit an approvable coastal nonpoint program (as is the case with Oregon]. NOAA and once we have certainty of approach.

EPA recognize that withholding funding under Section 306 of the CZMA and Section 319 of the CWA
could make it more difficult for Oregon to maintain the same level of effort on key programs that help
improve water quality and protect salmon habitat, such as the state’s coastal management, TMDL, and
nonpoint source programs. [However, the penalty provision in CZARA -a-maear@—t@%&ve—-be-eﬂ«de&iﬂ}e@:tﬁ

nonpomt programs in order to maintain luII federal lundnmu B ,wd -hetier-protectonforcoastal

has-farlealt . wb%wa%wpww%rmm as-is-Hhe-case-nwith-CHe EOR) NOAA and that it is a disincentive for the state to develop a

wa{wﬂ{aahwl Thies- sla{m;a lireets-MOAL-aRnd-El ithhold-fundingwhenthe-agencies-tind-that-a-state - -| Comment [AC18]: LP: This sentence can read
" N N
N

fully approvable coast NP program.
EPA will continue to work with Oregon to complete the development of its coastal nonpoint program so

that the funding reductions from the penalties can be eliminated as soon as possible. { comment [AC19R18]: sce cdits made.

B. Oregon Stands to Lose $4 million per Year in Federal Funding

Comment: Several commenters stated that if NOAA and EPA’s proposed finding that Oregon has failed
to submit a fully approvable coastal nonpoint program stands, Oregon would lose $4 million a year in
federal funding.

Source: 1-C, 14-C, 43-A

A v ) sl e ey ey preed dba e ok ok cume eyt

2
PO Tt e WA T CE-COFFECT- O - e e e

rear-The comment appears to _ ..~ "| Comment [AC20]: Need to revisit response
ate the amount of federal funding subject to withh oﬂduwrg For each fiscal year, after a state once we have certainty of approach.

fails to submit an approvable program, begirming-with-federal - Oreser-failsto-subradi-an
approvable-program;-CZARA directs NOAA and EPA to withhold the state-is-subjecttodose-30 percent of
state’s its-allocations under Section 306 of the CZMA and Section 319 of the Clean Water Act,

ively #for-each-pea-that-state-lacks-a-fulb-approvable-coastal-rorpeirt-prograrm - orbY-2045
e, NOAA and EPA will begin withholding funding from Qregon with the start of the State’s FYLS
funding on July 1, 2015. Depending on final appropriations, Oregon’s total aIIocatlon under these two ..~ -] Comment [AC21]: Given we may not have an

allocation by the time this decision is issued, we

programs for FY15 will likely be around is-onty-abeut S222£4)

\ may want to note that the amount depends on the
would lose a total of approximately -$1.2M total in federal funding { \ allocation provided by Congress. We can use FY14
-h programézidi-Section-306-and-5tE for-G\i-Seation-345). When Oregon achieves Y allocation as an illustration of the amount would be
\ if Oregon received a similar allocation in FY15 as

program, NOAA and EPA would restore full program funding under Section 306 of the CZMA and Section ' | received in FY14. For example if Congress alloted

319 of the Clean Water Act. ! the same amount in 319 funds in FY15 as provided
| in FY14, Oregon’s allocation would be $1,473,500,
‘| therefore the state would lose $631,500.

{ comment [AC22R211: sce edits made.

ll.  AUTHORITIES UNDER THE COASTAL ZONE ACT REAUTHORIAZATION AMENDMENTS
(CZARA)

A. Suitability of Voluntary Approaches Backed By Enforceable Authorities

Comment: Several comment |etters noted that CZARA requires coastal states to have enforceable
mechanisms for each management measure. These letters registered dissatisfaction y-were-net-satisfied
with the voluntary approaches Oregon ws-tsHag- to address many CZARA ma nagement measure
requirements. -H
adhered to and that &rege

iwas not using its back—up authority to enforce and ensure
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implementation of the CZARA management measures, when needed. A few comment Jetlersers also
noted that Oregon hads not described the link between the enforcement agency and implementing
agency and the process the agencies will use to take enforcement action when voluntary approaches are
not adequate to protect water quality. Another comment |ett
will not work and that the state needsed to adopt approaches that could be enforced directly.

Source: 15-C, 15-D, 16-A, 28-E, 30-0, 46-H, 49~/

Response: States must have enforceable policies and mechanisms to implement the CZARA
management measures (see Section 306(d)(16) of the Coastal Zone Management Act). As the NOAA and
EPA January 1993 Coastal Nonpoint Pollution Control Program Development and Approval Guidance
states, the federal agencies have interpreted the statutory provisions to mean that “these enforceable
policies and mechanisms may be state or local regulatory controls, and/or non-regulatory incentive
programs combined with state enforcement authority.” Therefore, voluntary, incentive-based programs

coastal stete-state with an approved coastal management program “provides for the implementation”

of 6217(g) management measures (Section 6217(b}). To do this, NOAA and EPA examine whether the
state has processes in place that are backed by enforceable policies and mechanisms to implement the
6217(g) management measures. In approving a state’s coastal nonpoint program, NOAA and EPA earret

Laennl B}

enforced; rather, we-the federal agencies have accepted voluntary approaches when the reeuhre-the e :
. PR S ¥ .
state te-provides the following: \\\\ Ex. 5 - Attorney Client
YN
1. alegal opinion from the attorney general or an attorney representing the agency with ‘\\\ ®
jurisdiction for enforcement that such authorities can be used to prevent nonpoint pollution and \\\\ T: Ex. 5 - Attorney Client E}
N

require management measure implementation, as necessary; \
2. adescription of the voluntary or incentive-based programs, including the methods for tracking '
and evaluating those programs, the states will use to encourage implementation of the
management measures; and
3. adescription of the mechanism or process that links the implementing agency with the
enforcement agency and a commitment to use the existing enforcement authorities where
necessary.

Comment [AC25]: CP: Is this really true? Where
\\ does this come from?

Comment [AC26R25]: It's true. See response
to comment above.

(See Final Administrative Changes to the Coastal Nonpoint Pollution Control Program Guidance for
Section 6217 of the Coastal Zone Act Reauthorization Amendments of 1990 and Enforceable Policies and
Mechanisms for State Coastal Nonpoint Programs.)® The latter two provisions in the third item ensure
that such programs, even though implemented through voluntary mechanisms, are, at the their core
“enforceable policies and mechanisms” as provided in the statutue.

Program implementation;-are-evahationof-the-effestivenass-ef-thatirmplerertation; occurs after
coastal nonpoint program approval_and the opportunity for evaluation of the effectiveness of

° Bath guidance documents are available at http://coast.noaa.gov/czm/pollutioncontrol/.
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implementation is available under other statutory mechanisms. Section 6217{c)(2) of CZARA calls-on ..~ -| Comment [AC27]: CP: Ideally, perhaps, but in

directs participating states to implement their approved programs through changes to their nonpoint h reality there’s usually a record of implementation
) N that we did not ignore with respect to forestry.

source management plan, approved under Section 319 of the Clean Water Act, and through changes to h

its coastal zone management program, developed under Section 306 of the Coastal Zone Management Comment [AC28R27]: We are not basing our
decision on the implementation record nor can we.

Act. hherefore NOAA and EPA have some opportunity to evaluate hew-wet-a state’s is-implementation See comments above.

ngof its coastal nonpoint program through routine assessment mechanisms fe+of the state’s Nonpoint

Source Management Program and Coastal Management Program. .- -] Comment [AC29]: Lynda: | want to tone down

\ this statement to make it sound less like a

Contrary-to-a-fewcommenters; Regardless, for the new development and onsite sewage disposal system '\ CE,’}T‘“”‘G"”O”“G 319 program and more like an
ability

management measures, the federal agenues believe the s5tate has sufficiently demonstrated the link Y

Joelle: | agree w Lynda that we should tone down
\ | here. NOAA’s focus thus far has been primarily on
v | getting approval, and not on evaluating the
implementation of approved programs.

new-tevelopmentant-onsite sewage disposal system-managementmeasures- With r

additional management measures for forestry Hmwwwr NOAA and EPA agree with :

ts-criteria enabling it to £0-<r--rely<>ng on Comment [AC30R29: We could tone down
vquntary programs backed by enforceable authorltles to demonstrate its “enforceable policies and even more by removing the last sentence entirely.

T e e b e e serbeat eleditiemal-ra s 2 vy 2 Lees-Fepp-f st The
A EFEFSES-EOREHHORS-FEtat: FHEerH ORI RS Ee MR- FRe: i P FOFE SR

Thoughts?

I

rationales-for-these-conditions-in-the-final-findings document on Oregon’s Coastal Nonpoint Program
explains why NOAA and EPA have made-these-finehags finding.

B. Federal Government Taking Over Oregon’s Coastal Nonpoint Program

Comment: One comment letter noted that NOAA and EPA have an obligation to step in for Oregon and
take over its coastal nonpoint pollution control program since the state lacks the will to address its
polluted runoff issues.

Source: 55-C

Response: Unlike some of the EPA water quality programs under the Clean Water Act, such as the
National Pollutant Discharge Elimination System (NPDES) Program, CZARA provides for exclusive state
and local decision-making regarding the specific land-use practices that will be used to meet the coastal
nonpoint program management measures. The Act does not provide NOAA or EPA with the authority to
‘ take over, or implement, a state’s coastal nonpoint program if the state-fails-ke

C. Oregon Needs More Time to Develop Its Coastal Nonpoint Program

| Comment: A few comment |etters stated that NOAA and EPA should give Oregon additional time to
develop a fully approvable coastal nonpoint program. They noted that developing a program and
addressing the remaining conditions NOAA and EPA placed on the state’s program is very challenging
and that the state has made significant progress since gaining conditional approval. They also noted that
the state is continuing to make additional improvements, such as the current rulemaking process by the
Oregon Board of Forestry to achieve better riparian protection for fish-bearing streams, but that the
state needs more time before the new rule is adopted.

A few other comment |etters noted that Oregon has had plenty of time Lo address deficiencies since
receiving conditional approval for its coastal nonpoint program in 1998-a-rekhiat-warker-guatty-s-re

beteraow-thar-H-wis-LE-years-age. . - 7| Comment [AC31]: KT: This portion of the
comment is not on the same topic. Can we take this
Source: 14-D, 33-C, 28-F out? Otherwise it seems to beg a response
: Y s
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Response] Oregon has been working on Its program conditions since 1998. NOAA and EPA disagree with - [ Comment [AC32]: CP: Reiterate that Oregon’s
the comments which suggest that Oregon be provided with additional time to develop additional been at it for 16 years.

management measures (as necessary to achieve and maintain water guality standards and to protect
designated uses. As early as September 2000, the federal agencies notified the state that a final decision
was anticipated on or about May 15, 2014, (which was later extended until January 20, 2015) and has
been recommending to the State what it could do to address its conditions since they were first placed

on Qregon’s program in 1998, NOAd-ahe-ERA-have-already-proviced-Cregar A-tiFRe-to-glevelop-a
Fradl . oo Skl g b e T FOBEA e 'Ilu'm'n-l-'umr"m'nl PR by g genet
Epseiresinm oo L A el eye ok en I\L toderal-acanciesmust-makea-fnal-findine In A e YA )|
(wb equeﬂwy—e%wndemm-tﬂa-w%@r@(%q-www%mg 26 il BB
Fhies) iy ce s naly el o ey pm end ey cze e by forileved.d B rabE-a B B SRR e ekl ey sty

1F-»G-(F-»#J-GH-FH;----p-(F-@-g%FaW

D. CZARA Requires State to Address Issues Outside of Its Control

| Comment: One comment |etter disagreed with the Coastal Nonpoint Program regarding its requirement
that states have to meet all CZARA management measures. They noted that some measures, such as

| onsite sewage disposal systems (QSDS), are often addressed at the local level, and are therefore, outside
of the state’s jurisdiction.

Source: 10-B

Response- NosL-ana-ERA-gisagreawith-the-ee

AW TR
ep i B A

all coastal states participating in the National Coastal Zone Management Program to develop coastal
nonpoint programs that “provide for the implementation, at a minimum, of management measures in
conformity with the guidance published under subsection (g), to protect coastal waters...” (See Section
| 6217-(b), 16 L1.5.C. 1455h(b)1). The 1993 guidance EPA developed to comply with subsection (g},
Guidance Spec:fymg Management Measures for Sources of Nonpoint Pollution in Coastal Waters,
outlines two management measures related to new and existing OSDS that states must address.

Fapbeie o M TP e
e PR ACEEF SRR -

| With regard to the two OSDS management measures, t-coastal states have exercised statewide - 7| Comment [AC33]: Comment from Jenny: is that
authority to regulate many aspects of OSDS, such as siting requirements and what qualifications are T\ right?-all?

needed to inspect OSDS. NOAA and EPA appresiate-acknowledge that many states have been reluctant | Comment [AC34R33]: Don: | prefer to keep

. . . . “all” 1t i te stat t, si Il states d
to require inspections of OSDS at the state level, but tha hould not be confused with an a%.Ttisan acourate statement, since al states go
regulate many aspects of 0SDS management, such

inherent limitation of state powers. From a practical standpoint, NOAA and EPA recognize that local as minimum setbacks.

| governments often play a significant role in managing OSDS, and the federal agencies have therefore
accepted a variety of approaches for meeting the OSDS management measures, as well as other
measures, including those that have relied on a mixture of state and local-level authorities, local efforts
with sufficient geographic coverage, or state-led voluntary approaches backed by enforceable
authorities.

E. NOAA and EPA Holding Oregon to a Higher Standard

Comment: One comment
standard than other states. The letter noted that #raising the approval threshold for Oregon compared
to other states was unfair to Oregon and that ~NOAA and EPA should fecus-on-helping Oregon meet the
previously established minimum standards for other state coastal nonpoint programs rather than

10
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Source: 10-A

Respons& NOAA]a nd EPA have not been provided any information to suggest that Oregon is being held

to a higher standard that other states. The CZARA statutory requirements and guidance that the federal
agencies use to evalyate Qregon’s

s program are the same as those that have been applied to evaluate
the approvahility of every other state’s pro :\ram,h\lOAA and EPA required California, Qregon and
Washington to develop additional management measures for forestry that went beyond the basic
CZARA 6217(g) forestry management m e'easure'ﬁs\"ﬂ‘ he federal agencies have implemented processes to
ensure all state programs are evaluated c:owrsw,lurlﬂw pre-Rot-been-provded-evidence-that-Oreg

.t
e A e kb AT R

beineheld-to-a-hisherstandard-than-other stz ne-hasime

Jvaa ﬂ?u'aﬂﬂﬂf" Tl O o ke e e e g et e, nuwlmm s el
i 2 B R o i (2 g P e s e R e RO AT e

e e bact sroee s by ekl = by Pk
SO H-EE et R e R R e S R e R

D Py I TP P Ve P
Creson s-orosrarm-are-the carme thatis-use - to-e u.. te-the-approvabilibrofe
a-alonewith Aashinete n-and-Calif

et sluate-the-approviabii
PrOEFaT-, gonr-alongwith-Washington-and-California,-did-receive :.:rmm:vﬁnf placed-on
prograrsreairingHhe W&Wowmmme ¢

b x_mrr“lw basie-Ga AR d-lTlsl-forestp - manaSerm ent-FReasHre

nebthe-basie B2 0 tr-ranagernentmeasdres- The adduluowraﬂ ma\ragamurlmaa ures
)

e b r-shak
- F -5t

-1 Comment [AC35]: Joelle: Can we switch this
statement around to start with NOAA and EPA have
implemented processes....and have not been
provided evidence. It sounds a bit too defensive and
reactive this way.

Ex. 5 - Attorney Client

were identified as conditions on approval based on is-was-dene-inrecognition-efthe need rmr the

achieve and maintain water quality standards and protect designated uses, for salmonids g

Eeebicmet

Ex. 5 - Attorney Client

andancared-and-hreatenad Imenspecies-the-more-strinsant-water-ogualib reguirermenks-for |
FHEEHHE: CreH G- B e PSP SR e -G PR e e

and the significance of timber harvesting impacts across thes Pa«(; ,—JMLe-wmwesttates. Even-dheush
Oregon, Washington, and California continued to experience adverse impacts to salmon and salmon
habitat due to forestry activities despite haethaving programs in place to satisfy the standard suite of
6217(g) forestry management measures, A5 a r irApacts-to-satrmon-and-salmeon-habitatwere-sHl

euEFRE- e to-forests skt

PRI srestr-activities-se-additional management measures for forestry were needed.

el
i+,

PRIV R T
TP

ol \(T\DI\L' Lo e o]
e

e
A - SR - O

abiliboto-conditionalhs YA
Y A SHEHM

Thatlaswsuitwas
ot

k-t

-seJc&-l‘e&aﬁd—é&:@ﬂ—a&%@&@%@%&%ﬁ%—a @M%W%HH(%WM—W-H*HW*WMPW#M%H&W@&-W%
and-ERA-to-mest-cortain-deadlinesthat-do-not-apphr-to-other states- The settlement-agreement reguires
ERA-and-NOAL-Lo-rrake-a-Finafinding on-the-approvabilib-of Oregorn’s-program-by- May- 15,2014
testendecto-taruary- 30,2005 by rubialbagreorment-between-theparbesobthesettdement
agreernert): |

F. Need to Take a Tailored Approach to NPS Control

Comment- A few comment

natlonal management measures.

considers Oregon’s the various sources of nonpoint source pollutants in Oregon and the need to address
each one h\rndhvhdua\\H\/ﬁ-ﬁa-e&[ﬂ}ﬁ»e@%arﬂ%m%Mould be [more appropriate.

Source: 8-C, 10-E
| Response: By its nature, CZARA gives-affords states great-deference-significant flexibility to develop
programs that are consistent with the broad national 6217(g) management measure requirements, yet
are tailored to meet a state’s specific circumstances. Section 6217 does not provide NOAA or EPA with

authority to require states or local governments to take specific actions to address coastal nonpoint

source pollution and in specifying conditions on approval that additional management measures were
NeEcessary to me

L water guality standards and uses, NAOA and EPA did not cdo so. Rather, NOAA and

11
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-| Comment [AC39]: IC: California is not

considered Pacific NW. Could replace with “western
coastal states”....

Ex. 5 - Attorney Client

Ex. 5 - Attorney Client

Comment [AC42R41]: See changes. ]

b3

Ex. 5 - Attorney Client

Comment [AC44R43]: Commenters did not say J
HOW.
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| EPA assist each participating coastal state werk-with-the-state-to find the best approach for each state
that is consistent with the overarching CZARA requirements.

| As required by section 6217 (g}, in 1993, EPA published guidance for coastal nonpoint pollution control
Guidance Specifying Management Measures for Sources of Nonpoint Pollution in Coastal Waters. The
guidance specifies 56 management measures that form the core requirements of a state’s coastal
nonpoint program. While the guidance establishes baseline standards for addressing broad categories
and sources of nonpoint source pollutants, there are many different approaches that states suel-as
Sregon-can takeyor-have-taken; to be consistent with the 6217(g) management measure requirements.
For each management measure, the guidance provides examples of a variety of different things states e
can 0f
c:oaal.ai nonpoint iuoiiiul.ior control programs have received full approval 228 iiii Bir-coastal-non wim
pottion-corrob-programs-developed-under CZARA, The iuut)iic"iv avaiiat)iemaﬂei e approval

impressiwe-variety of state—specn°|c approaches.

While NOAA and EPA have provided Oregon with various recommended suggestions to address the
approachesto-meetthe-824Hegl-management measures and built-around-Oregon’'s-ownrapproachesfor
To controlling coastal nonpoint pollution, decisions rabout which approaches to develop, adopt, and

implement to egareinghev-to-expand-these-approachestereetaddre
rests with the state.

G. Coastal Nonpoint Program Needs to Address Climate Change

Comment: One comment |elter noted that Oregon’s Coastal Nonpoint Program needs to address
climate change, The letter not
issues as the climate continues to change.

Source: 50-A

con lirit)ul(: to adverse impacts en-Lg

seriously and are involved in a number of initiatives to heIp states and other entities become more
resilient t climate change. For example, through the National Coastal Zone Management
Program, NOAA has been providing financial and technical assistance to Oregon to encourage local
governments to incorporate hazards-ane-climate ehange-change and hazards considerations into their

AL AL AL R

local comprehensive plans. Specifically, NOAA and Oregon have been working with local governments to {F“maue": Font: Calibri, 11 pt
plan for and reduce exposure to climate-related natural hazards in Oregon’s coastal zone. |§Lmiiajim {Formatted= Font: Calibri, 11 pt
EPA's State and Local Climate and Energy Program, provides technical assistance, analytical tools, and {Formatted: Font: Calibri, 11 pt
outreach wppurt on climate charme issues to state, local, and tribal g governments. Addltlunallv EPA's , /[ Formatted: Font: Calibri, 11 pt
7

2y 2y 3 ) 2y 2y 2y 2y » 2y ) 2y 2 3 Ers < -
Climate Ready Estuaries,and Climate Ready Water Utllities, programs help coastal resource managers . - { Formatted: Font: Calbri, 11 pt
and water utility managers, respectively, plan and prepare for climate change ( Formatted: Font: Calibri, 11 pt
i"w'i" rratby-ERA-raguires state-Monpeirt-Source-Managerment-Rrogramstneluding-Oregon s, to-be o ' -

°| Comment [WD45]: This new language comes

-tﬂa-eiaﬂceei—we—w-\y&-waa%-—&meHméwi—-iM—w-ieian-ee;—t-i%wwei-ateﬁra-iﬁe-wew-iwei—te—i@e—meii—m—tegr—aﬂeeei straight from the battom of this page:
with-elirrate-change-planping-efors, where-appheabl ‘ www.epa.gov/climatechange/EPAactivities.html

"~ Comment [AC46]: Lynda: Don’t think we
However-Neither the CZARA amendments nor the 1993 guidance under section 6217(g) specifically should include this. The CC linkage in our guidance
R o . UE ol o [ " : N ‘ ) Lol is fairly weak — it is one of several different types of
identify management measures itself-does-rot-have-amy-speeifie-requirerrerts-forstates-to-aeer

n
S Lo-ataress1g impacts that states should consider; it's not

required.
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address climate change through Hhei coastal nonpoint programs. When approving state coastal
nonpoint programs, NOAA and EPA must-raake-suire-¢ . each state program provides for the
implementation of the management measures in_confc isHes-Hre-reguirementslaie-out
inthe-1993 Guidance Specifying Management Measures for Sources of Nonpoint Source Pollution in
Coastal Waters, developed pursuant to Section 6217(g). Section 6217(b1(3) provides for additional
management measures that are necessary to achieve and maintain water guality standards under the

disposal system management measure, for ple, -Frerkens that the rate of sea level rise
should be considered when siting onsite sewage disposal systems and the discussion for the stream
bank and shoreline erosion management measure notes that setback regulations should recognize that
special features of the stream bank or shoreline, may change, providing an example of beaches and
wetlands that are expected to migrate landward due to rising water levels as a result of global warming.

-| Comment [AC47]: Lynda: Is there any value in

ing - noting that the MMs themselves should help coastal
sy X , i X waters in general, through reduced stressors and
programs to address the 6217(g) management measures will help coastal waters, in general, by reducing pollutant loads, which ultimately may help them be
stressors and pollutant loads, which may ultimately help coastal water be more resilience to climate more resilient to CC impacts

\ange impa

H. Proposed Finding Exceeds NOAA and EPA’s Authority

| Comment: One comment + noted that the federal government places too many regulations on
the states, private property owners, and individuals and that NOAA and EPA exceeded the limits defined

| by the U.S. Constitution. The commerie suggested that Congress should remove the budgets for
NOAA and EPA and return those funds back to the state.

Source: 29-A

Response: Congress created the Coastal Nonpoint Program under Section 6217 of the Coastal Zone Act
Reauthorization Amendments (CZARA) of 1990. In doing so, Congress charged NOAA and EPA to jointly
administer the program. In finding that Oregon has failed to submit an approvable coastal program,

‘ NOAA and EPA are siraphy-carrying out their administrative responsibilities under CZARA.

I. The Public Comment Period Is Not Needed

| Comment: One comment letter questioned why NOAA and EPA requested public comment on their
proposed finding. They noted public comment was not needed as long as the federal agencies’ finding

are-aralysis-s-based-or-established-sritera-and-valisselenee-towever-pPublic participation has served __ - -/ Comment [AC48]: LP: Do not need this
mraentis-an essential pa rt of the sentence — A reader my interpret this sentence as

) ' e defensive and/or coming from an “ego” perspective.

rresponsibilities related to the coas

| nonpoint program. Segemns-Coastal-Monpe

Sbevr g fihe-srosrara-relsels

CZAL L et e ot @ o v ooty TP 2 b .
FHor-r-al-aspects-otthe-programs-incudingthe-us
-

ST T EA TS LT e 7y #) S S

e
e 5

ap
-
s

.

\
4 ‘
fnublicnotices and-onoortunit G ? ehall bo incornoratedinto-stato coastalm comant

programs-ThereforerConsistent with the public participation policies in the Coastal Zone Management
Act and the Clean Water Act, NOAA and EPA wersd-be-rermiss-if-the-foderal-agenstos-chebpeth
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historically ¢ oruuda ed eonsiderpublic input when making a-findings about whetherernet-the-a state’s
has-falee-ke awable-coastal nonpoint program.

IV. GENERAL-—WATER QUALITY, MONITORING, AND ENFORCEMENT

A. Status of Oregon Coastal Water Quality Should Inform NOAA and EPA Decision

| fers-expressed the need for Oregon to do more to |mprove coastal

‘m-yrmrer-@u@-----l?--l%s-for temperature, sediment, and/or toxics, impaired drinking water;y and recent federal
species-listings under the Endangered Species Act for salmon, salmon habitat, amphibians, and wildlife.
For example, several comment |etters cited the recent federal listings for-of
California Coast coho salmon as illustrative of how salmon populations and habitat have continued to
decline, due, in part to human-related water quality and habitat impairments. Commenters spe
at aetibes-from-timber harvesting, agriculture, and urban development ¢ontri
orthese |mpa|rments Commenters aIso stakee-ass that Oregon falls to identify la nd

by

technical |nformat|on ava|Ia bIe about Ia nd uses that consistently cause or contribute to violations of
water quality standards in coastal watersheds.

Another comment letter asserted that impaired waterbody listings under Clean Water Act Section
303(d) do not mean additional management measures are needed. They specifically noted that
Northern California and Ohio list waters for sedimentation and both have approved coastal nonpoint

BI

Several other comment |etters noted that recent im provements in Oregon’s coastal water quaIity and

21 stated that Oregon streams are among the cleanest in the country and provide good
water for aquaculture A few other comment |eltersers noted the good work and water quality and
habitat improvements being accomplished -rrade-by watershed groups, the Oregon Watershed
Enhancement Board (OWEB), Soil and Water Conservation Districts {SWCDs :
the voluntary efforts undert the timber industry and farmers (cattlemen)-have-implemented-on
Haeir-owa. For example, one letter described how federal, state, county, and private citizen groups have
effectively worked together to improve the Tillamook watershed. Theyesmmenter cited an Oregon
Department of Fish and Wildlife study that shows many out-migrating and returnlng salmon to

Tillamook State forest land demonstrate the results of this restoration work-aek-ge e-Frepwr
collaborative-restorstion-cfforts-offodoral-state county-and-prvate-citizen-groups-have-effectivel
werrked-together-te-irnpreve-the-Tillarook-watershed. Another commen'_l' letter stated there was too Comment [AC49]: KT: Do we need to respond
7/ . . "
much focus on the need to see water quality improvements, and that given the increase in human ;| to this comment below? Include brief explanation of
. ) . L. ) / water quality standards and antidegradation
population and other development pressures in recent decades, even maintaining water quality levels / provisions under the CWA?
. 7/
should be considered a success| ‘.~ - -| Comment [AC50R49]: ALL: | think the response
provided sufficiently describes what CZARA requires
Source: 1-A, 1-B, 5-B, 8-A, 10-C, 11-A, 14-B, 15-E, 19-B, 19-E, 20-A, 20-D, 22-D, 25-A, 26-A, 28-F, 30-B, 30-1, 30-0, us to look for approval purposes. I don’t think we
31-B, 35-A, 35-B, 35-C, 39-A, 42-B, 42-C, 42-I, 43-F, 44-B, 48-C, 56-B, 57-GG, 57-NN, 57-VV, 82-C, 82-E, 83-C, 83-D need to specifically speak to this. Do others feel
otherwise? If so, please suggest language.
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lResponse:l NOAA and EPA recognize that voluntary programs,the-sekhi

e erks-of-voluptapprosrs
ek REREI s

such as those umruﬂamur 'l'ed by OWEB and SWCDs pIay an important role in nonpoint source

s in coastal Oregon. Oregon dees-have-has
d some noteworthy successes, such as returnlng salmon populations to the Tillamook
watershed However BE-GHAEF-GOFARE! i:@%"ﬁ e

\
2 a_f_____the sState’s me@tﬂre@emm

i
i
such as domestic water supply (drinking water) and fish and aquatic life (ie.g., salmon) As stated in the
CZARA-stattke ame 2nts, the purpose of a state coastal nonpoint program is-sk 2 to “develop v
and implement management measures for nonpoint source pollution to restore and protect coastal
waters.”;-ane-therefore-rmontoring

e eakin et gt Fer el evkeue
AP E-EIEFET O GHREAS-2R- S5 5E a3 EH - Tor-Eretet

. !
p i i e gl e gy e £ oo
P HECORS-GT-- T

. | Ex. 5 - Attorney Client

lHowever CZARA does not require states to have clean water throughout their coastal nonpoint program
management areas before receiving full approval from NOAA and EPA for their coastal nonpoint

i i
programs. Rather, CZARA employs an adaptive management approach. States;-{&a-eh—aﬁ-@rege«r—){,—;must
have processes in place to implement the 6217(g) management measures as well as to identify and

i i \\\ }
implement additional management measures, when needed, to achieve water quality standards and to
protect designated uses (see Section 6217(b) ﬁ'lw i

federal agencies do not anticipate even the most

rigorous implementation of additional management measures will result in immediate at@inment of P!

water guality standards in waters and areas adversely affected by land uses over an extended period of
m

that

i
o
Regarding the comment that stated that Ohio had a fully approved coastal nonpoint program, that is
incorrect. Ohio’s program still has conditions on it that the state is working to address,
Tl deeiclative bickameEloor.ctakam ant of B o
Fhe-legislative-history-tloorstatement-of

\ \ Formatted: Font: Calibri, 11 pt ]

—Crerpe Studds Housesnonsor-of
Y- e byt SEHAS

coetion-Gr L ned
S

coakos e b
I ndicates
that-implementation-of 6217 gl management-measures-is-“intentionally-divorced-from-dentified water
Say-pra erﬂb—b(%—&ﬂb@%)#&%ﬂ*w ormeus-difficalbrefesablishingeanse-ancefect-inkages-bebween
parbicular-land-usea i o
par

o are-snecificwaterauaiboorobloms.
o -taHHE- e S-oHHE-SRe e

\ i Ex. 5 - Attorney Client

guatiby-problems~Therefore,-as-noted-above,when o
i

decidinghether or-%t—te—mﬂyaﬁr-)rrMLa—cheLa—L—m&aMmwmwwmwww—wgﬁﬂarmwﬂwew
aglrenklo e v ey ek o oo eyl e dpelnam e ] ey e ek, P
vhether-or-nota-state-has-appropriate-technology-based-maragementress
aches-effectivehoachiovesvatoroualibestandards-and-thecurrentsks
aehes-effectively-achieve guraliby-stardards-and

2 yhethe

1
el eeaabulketkor vt
- f

l
f

Jom ey v apm e
- Eaa

.ot
B. Need Improved Water Quality Monitoring G
Note: See also specific comments related to Agriculture-Monitoring and Tracking, Pesticides-Monitoring
and Tracking, and Forestry-Pesticides.

i Ex. 5 - Attorney Client

Comment: Several comment_

1ot

vl

ers stated-expressed concern about the adequacy of Oregon’s water W

quality monitoring programs, especially redated-with regard to monitoring after aerial application of i
pesticides and herbicides on forest lands. Commenters me+

hat Oregon does not have
monitoring programs in pIace to adequately assess whether poIIution controIs are achlevmg the|r goals

\[ Formatted: Space After: 0 pt }

management measures are needed, as CZARA requires

Ex. 5 - Attorney Client
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adequately protect water quality. These included: requiring turbidity monitoring of streams during and
after rainstorms and taking enforcement action when excess turbidity is found; requiring recurrent road
surface condition monitoring; requiring more frequent inspections of drinking water, especially when
pesticide spraying occurs; and improving upon a recently developed strategy for determining
agricultural landowners’ compliance with water quality rules.

Several other comment_

ers stated that Oregon’s monitoring and tracking programs were adequate
and commended the State’s greater focus on water quality monitoring over the past few years.

Source: 2-A, 30-R, 42-G, 42-H, 46-H, 49-1, 57-BB, 71-??, 84-7?.

ecogrize-commenters,
Oregon’s water quality monitoring programsL pek-that-the-exi

e

; : eobrobyst
SIS EHR PR 5-AreROT-rObUS
enetgl-to-shserve-petentatimpacis-from-pesticide-applicaton-ard-ethertare-usesane-to-dotermine
wher-and-if-addidonal managerme nearww@—a-re—-meeded]. hhe federal agencies a

issues, e.g., pesticide effects in non-fish bearing streams, monitoring data may be insu
example, the findings document e

N PP or Ty puppw o e
FEE R e g Rt

irorina-afforks. suckh-ss-dheaststele Eole
Ay S A-a S e -Treoh e It

additional management measures for forestry within the coastal nonpoint management area.

§
However, NOAA and EPA did not propose a finding on the approvability of the overall monitoring and
tracking elements of Oregon’s Coastal Nonpoint Program and did not solicit comment on this issue at

ropose to -fully approve Oregon’s coastal nonpoint
program. (See also the appropriate Forestry and Agriculture sections in this document for responses to

specific comments about the monitoring and tracking efforts related to Oregon’s forestry and
agriculture programs.)

C. Enforcement

Comment: One commenter noted that Oregon fails to systematically address water quality standard
violations caused by excess sedimentation.

Source: 57-UU

Response: CZARA requires state coastal nonpoint programs to “provide for the implementation” of the
6217(g) management measures (Section 6217(b}}. NOAA and EPA have identified sediment impacts
from forestry activities that have not been addressed through the standard suite of management

measures and have required Oregon to address sediment impacts through additional management
measures for forestry.

}Bey@md—-req-tm-rw;a-elelme)-F+a-L-Fnaﬁagemewt—-meaw-re@—'ﬁer——'[’{—)F-esi;-r—y—:tJaart—are—d-e&@-gmed—ﬂee}aeldw%—m-e%
sedirrentation-from-Hrrberaetivties-mplementation of Oregon’s coastal nonpoint program and
6217(c)(2) of CZARA calls on states to implement their approved programs through changes to their
nonpoint source management plan, approved under Section 319 of the Clean Water Act, and through
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1 Comment [AC58]: Lynda: | believe edits reflect
what’s intended. As written it sounded like
agencies affirmatively believe OR’s monitoring
program is inadequate. | view the point | added re:

type N streams as optional, but it does echo what
we said in findings doc

“ Comment [AC59]: Jenny comment: Deleted the
point on pesticide monitoring. It shows up as a later
point and when you get into additional

management measures needed, it seemed easiest
just to delete.

Ex. 5 - Attorney Client

Comment [AC62]: KT: This sounds as though we
are wading into another finding through the back
door. I would recommend keeping our comments
focused, while recognizing that there are issues that

| are outside of the scope of our current decision

[ Comment [AC63R62]: See changes to address. J
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changes to its coastal zone management program, developed under Section 306 of the Coastal Zone
Management Act. Therefore, NOAA and EPA evaluate how well a state is implementing its coastal

nonpoint program through routine assessment mechanisms for the state's Nonpoint Source
Management Program and Coastal Management Program
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A
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the approach we used for forestry? It seems to me
' that we did rely on evidence of failure to achieve
are-silteecurring- CLARA-ermploys-an-adaptive-rraragerert
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V.  CRITICAL COASTAL AREAS AND ADDITIONAL MANAGEMENT MEASURES

A. Process for Identifying Critical Coastal Areas and Additional Management Measures is Not
Effective

Comment: One comment |

er states that Oregon’s process for identifying critical coastal areas and the
need for additional management measures, which relies largely on the state’s Clean Water Act 303(d)
listing process for impaired waters and TMDL program, is flawed in several ways. Specifically, the
commenter believes Oregon’s Clean Water Act s¢

comment a

on 303(d] listing process is not effective. The
sserts that the state fails to meet the 303(d) list regulatory requirements to “assemble and

evaluate all eX|st|ng and readily avallable water quality related data and |nformat|on to develop the list”
and thal

commenter also states-as

that Oregon ignores a variety of technical information avallable to help
identify land uses that consistently cause or contribute to water quality standard violations. In addition

the commenter noted that Oregon does not use TMDLs to identify critical coastal areas and assess
where existing CZARA management measures are not adequate for meeting water quality standards, as
required for CZARA approval. The commenter also notes that the associated TMDL water quality
management plans do not support an effective coastal nonpoint program. For example, despite the

‘ numerous temperature TMDLs that have been |deve|oped in Oregon’s coastal watershed, the

[sy assert that load allocations have not been used to determine minimum riparian buffer
W|dth height, or density to achieve the load aIIocatlonI

g-Rec E3589-E3590, Oct

271800

WAQS to require additional management measures,
\

|1 Ex. 5 - Attorney Client

It seems to me that our rationale was that the basic
forestry g measures weren’t enough. Hence, the

need for additional. | stand to be corrected if I've
‘| got this wrong.

Comment [AC66]: Lynda: It seems to me the
answer could stop after the first brief paragraph and
that the rest of this is not really germane. The
commenter isn’t asking how CZARA works or might
address the ‘systematic’ failure to address
sediment. Also as | noted earlier, we should
exercise caution in referring to 319 and 306 as the
ongoing mechanisms for seeing that MMs are
implemented and evaluating perfformance of the
CNP. | don’t think either program has the resources
or intention to do this comprehensively, so we
should not raise expectations in this regard. |

| suggest NOAA and EPA HQ folks discuss this further.

Comment [AC67R66]: Many of our responses
to future comments related to enforcement issue
refer to this response so | think we should keep it a

bit more robust than just the 1 para. Perhaps the
1% two would work.

Comment [AC68]: C!: | don’t understand this
sentence. Is this what you mean? “Despite the
numerous temperature TMDLs that have been
developed in Oregon’s coastal watershed, the
TMDLs do not include information on minimum
riparian buffer width, height, or density to achieve

the load allocation.”

| Comment [AC69R68]: This is what the

commenter said. | don’t think they meant what you
stated.
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Source: 57-KK, 57-LL, 57-MM, 57-NN, 57-QQ, 57-RR, 57-SS, 57-TT

[Response:] NOAA and EPA did not propose a finding on the approvability of Oregon’s process for
identifying critical coastal areas and additional management measures and did not solicit comment on
thic aspects of Oregon’s
program at some point in the future before the agencies fully approve Oregon’s coastal nonpoint
program.

B. NOAA and EPA Lack Authority to Require Additional Management Measures

Comment: Two commenters stated NOAA and EPA do not have the authority to require Oregon to
develop additional management measures that go beyond the original management measures in the
CZARA guidance. They noted that [CZARA states additional management measures are triggered when
“as determined by the State,” there is a failure for coastal waters to attain or maintain applicable water
quality standards or protect designated uses 16 U.S.C. 1445 (b)(1)(A). The commenters also claim that
the programmatic guidance -for the Coastal Nonpoint Program further supports this point because it
calls on the state, not NOAA and EPA, to identify additional management measures, if necessary, to
achieve and maintain water quality standards. They further noteé that the guidance indicates that the
state is to identify additional management measures only within state-designated critical coastal areas
to address state-identified land uses that may cause or contribute to water quality degradation.

Source: 71-E, 71-l, 71-H, 77-D

Response: M kers-that-elain-Hhat-MEAd-are-ERA-laele-Hhe
authoriby-to-reguire-Cregon-to-adopt-additional management-reasures- NOAA and EPA have the
authority to impose additional management measures that are necessary to achieve applicable water
guality standards and protect designated uses, CZARA requires that a state program provide for “[tThe
implementation and continuing revision from time-to-time of additional management measures ., . .” 16
U.5.C. 1445b(b)(3]. States have the flexibility to develop and implement the specific management
measures necessary to meet water guality standards and protect designated uses, but the statute does
not vest the state with exclusive authority to decide whether additional management measures are
irec.

k"jZA\RA establishes a three-part process for how additional management measures are identified, One of
the first steps in this process is the identification of land uses that may cause or contribute significantly
to the degradation of: (1) “coastal waters where there is a failure to attain or maintain applicable water
quality standards or protect designated uses, as determined by the State pursuant to its water quality
planning processes” (16 U.S.C. 1445b(b)(1)(Al); or (2] “those coastal waters that are threatened by
reasonably foreseeable increases in pollution loadings from new or expanding sources” {16 U.S.C.
1445b{b1(1)(B)). For the later, there is no stipulation that only states can make this determination and
for the former, the “as determined by the State” clause clarifies that the water guality standards and
designated uses referenced in this subsection are those standards and designated uses the state has
established but again, does not limit the determination of which land uses that are causing a failure to
altain and maintain those water quality standards and designated uses to the state. Therefore, the
statute does not state that the sole authority for identifying additional management measures is left 1o
the state. It also allows the federal agencies to identify when additional management measures are
necessary, and to provide technical guidance about what those measures should include. The state then
designs measures to meet this programmatic need, ]
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-1 Comment [AC70]: This would also be fairly easy

to respond to based on what CZARA requires:
processes for IDing land uses, CCAs, and add MMs
within those CCAs to address problem land uses
which the state has. For approval purposes, we do
not evaluate how well these processes are being
implemented (see response to “Enforcement”
comment above). However, while it could be helpful
to get that out now, it goes against our decision not
to provide substantive responses to aspects of
Oregon’s program we did not solicit comment for.

LH — I agree with way it is handled here.

Ex. 5 - Attorney Client

_ - | Comment [AC72]:

ditianbllcoiienitd

|
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The development and approval guidance for the program discusses states developing processes to - [ Formatted: Font: Calibri, 11 pt

ssignate additional management measures (see Section 111D pes. 22-31), and the guidance also
explicitly states that “if existing information indicates that the implementation of the [6217](g)
measures will not be adeguate to attain or maintain water quality standards . . . then the state program
must specify, at the time of program submission, additional management measures applicable to the
appropriate land uses and critical coastal areas” (Section I1.13.4.1, pg. 27). Since Qregon failed to specify
additional management measures for forestry in its initial submission even though existing information
such as Coastal Salmon Restoration Initiative, indicated that the standard 6217(g) forestry ma\rapeme\rn'l:
measures will not be sufficient for attaining water guality standards and protecting designated us
such as supporting salmonids, it was within NOAA and EPA’s authority to place a condition on O\regom‘s
program reguiring the State to identify and begin applying additional management measures where
water guality impairments and degradation of designated uses attributable to forestry exist despite
implementation of the (¢l measures.
[--I—h-e—-gawaﬁ% Hed-s-intended-te-ass tates-implernent-CLARA s reguired-elements; but-the
autherib-fordetermintrg-the-reet-foraddiioralmarnagermen-rreasares-dees-retreside-exchasively

sith-the-state INOAA-and-ERA have the authoribeto-mpose-additional manacement-measwies thatare
Resessary-to-aehicve-appleable-water-oaliby-standards—GLARA-requires-that-a-stat KO Ex. 5 - Attorney Client
e;-'{a-l&-wHM-mgﬁ—@-w-@-mk----kv ‘the-implementation-and-contipuing-revision-from-tirme-t ionat
Az AR A RS 2 A ot A A5 BB Y - The-fetis-not-exphicit-about-who-s-to-dmpose-these
'url ||/|u AR LAEE i |Mr| vl b by g e el et et A e e e el o NP PRy o CLANE T
learthat the-seencios-are-intended-to-identifulwhen-mans Sement-rmeasures are-Reces Sne-to . 2
leartha agencies-are-intended-to-identifywhen-management-measures-are-necessary-and -
3 Hihose-rreasre-sheokd M%m—mawh e Ex. 5 - Attorney Client
| ene byl eyl e e o e e e ey L e o L e ey v e ety p gk e en = L Y L SR S | &
[ s awelushee authoribeto-identibrand addibional rmans e eni-res S Uras-are-readirad
pelicablale nu lative-bistor voports-this-interoretation ol apciorn of the bl thak vaeenlel Tator y
beeorne o2 bR eyrowicedd-£ bk ntibrresponsible-for-determinins sl aditionslmanscarg et
I b e A g g Ll o, Fode e o2 ] LR A B R - SN -G GO B R FA O -l - i e-S b ot ook e
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ot kert itk Ll e |gl Aoy seneias-ielantibaakhen-m LR e s )
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C. NOAA and EPA Need to Impose New Additional Management Measures

Comment: Some commenters noted that CZARA requires Oregon to demonstrate that it has additional
management measures in place to meet water quality standards and protect designated uses. The
commenters noted that Oregon has not met this requirement since water quality standards are still not
being met and designated uses are not being protected. They are supportive of placing additional
management measure requirements on Oregon’s coastal nonpoint program and suggested specific

| measures or nonpoint source issues that the additional measures needed-te
comments below).

‘ 7 136 Conm Rec HEO68-01 (Sapt, 26,1990, 1990 WL 148737 at 164,
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Source: 15-G, 15-K, 15-M, 30-B, 30-0, 35-J, 44-C, 47-B, 56-C, 56-M, 57-CC, 60-E

Response: Beyond the requirements for additional management measures for forestry that NOAA and
EPA placed on Oregon’s program during the 1998 conditional approval findings, the federal agencies
believe specific additional management measures to address other coastal water quality issues are not
needed at this time for CZARA approval. The other CZARA 6217(g) management measures are broad
enough to protect water quality, when implemented effectively. For coastal nonpoint program approval
purposes, CZARA does not require states to have clean water throughout their coastal nonpoint
program management areas or to have additional management measures identified to address all water
quality impairments. Rather, states, like Oregon, must have processes in place to identify and implement
additional management measures, when needed (i.e., when the existing 6217(g) management measures
are not sufficient for achieving water quality standards and protecting designated uses (see Section
6217(b}). This process for identifying additional management measures is what NOAA and EPA will
evaluate whenith the federal agencies are ready to approve Oregon’s program.

VI.  PESTICIDES AND TOXICS—GENERAL

Note: NOAA and EPA received a variety of comments related to pesticides. Summaries of the general
pesticide comments and the federal agencies’ responses are provided-fe+e See Agriculture-
Pesticides and Forestry-Pesticides for a full discussion of the comments received related to pesticides.

A. Adequacy of Oregon’s Coastal Nonpoint Program to Address Pesticides and Other Toxics

Comment: Several comment |etters noted that Oregon needs to improve how it addresses nonpoint

impacting shellfish ha rvests.

Commenters expressed their concerns with the ability of Oregon’s existing pesticide management
program to protect the quality of water in streams and groundwater as well as protect human health

| and aquatic species and called for more federal oversight. One comment |elterer supported this
statement by citing results from a watershed council herbicide study that found that pesticides used

‘ along roadsides, agricultural fields, and forestry operations were all evident in Oregon’s waterways. The

¥ noted that while applicators may have applied the herbicide correctly, the study
demonstrates runoff is still occurring, indicating that the state’s rules are ineffective at protecting water

‘ quality from herbicide appllcatlon Several other comment | rs provided personal accounts of
health impacts the to be

One commenter cited various studies to demonstrate pesticide impacts to human health and the
environment from one commonly used herbicide, glyphosate. For example, a few studies in the late
1990s and early 2000s linked exposure to glyphosate to an increased risk of non-Hodgkin lymphoma.
Other health effects from exposure to glyphosate described by the commenter included breast cancer,
ADD/ADHD, increased risks of late abortion, endocrine disruption, and possible increased risk of
multiple myeloma. According to studies from the late 2000s, glyphosate causes altered immune
responses in fish, and Roundup, a commonly used glyphosate product, is lethal to amphibians. Other
environmental impacts from glyphosate were also described. The commenter contended that these
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human health and enV|ronmentaI impacts have been attributed to exposure to levels of glyphosate
| below the EPA-est 1ed-set standards. The commenter also stated that studies show adverse health
effects of other formulated glyphosate products.

| Several commenters alse-felt the Federal Insecticide, Fungicide and Rodenticide Act (FIFRA), coupled
with the state’s pesticide rules and its Water Quality Pesticide Management Plan, were insufficient to

stated that Oregon needs to improve pesticide application restrictions and protect|ons for all classes of
noted that neighboring states have stricter requirements for pesticide
use and application. Another eerrrme cited the lack of additional ODA rules beyond the EPA
pesticide labels, which they state have been demonstrated to be inadequate to protect threatened coho

A few comment |etters also stated that not only do they believe Oregon has weak pesticide laws but
compliance with the existing rules is poor. One eormmenter asserted-that-evidence-suggested that
federal label restrictions for atrazine are not being followed. Other commenters complained about the
state’s poor record-keeping of pesticide application and inadequate notice of schedule
that would occur near their neighborhoods and homes.

Other comment |¢ rs disagreed. They-Commenters believed Oregon has adequate pesticide controls
in place which are consistent with CZARA 6217(g) requirements. They state that state rules (OAR 629-
620-0400) provide for the protection of waters of the state and other resources during chemical
application. In addition, -applicators are required to follow the FIFRA label requirements and meet
additional state reqmrements ing -sueh-as-for-when and dtmngt what conditions pesticides

applicators need to take into account weather cond|t|ons such as temperature, wind, and prec|p|tat|on
aref also noted that the FIFRA labels have
undergone S|gn|f|ca nt changes since 1998 on how pesticides can be applied to forests. In addition, the

anter y-asserts that the EPA-approved Oregon Water Quality Pesticide Management Plan provides
additional description of the state’s approach to pesticide management.

Source: 2-B, 17-C, 27-C, 28-D, 31-D, 32-A, 35-F, 35-G, 38-A, 38-D, 41-A, 46-H, 46-M, 46-N, 49-H, 50-B, 54-
G6, 54-B, 54-D, 54-F, 54-H, 54-1, 54-M, 54-N, 54-0, 54-Q, 54-R, 54-S, 55-P, 57-GG, 57-HH, 57-ll, 57-2Z, 57-
113, 70-B, 70-C, 70-I, 71-R, 71-AH, 71-Al, 71-Al, 71-AK, 72-A, 77-S, 77-T, 81-B, 83-E, 83-M, 85-C, 85-D, 85-F

Response: NOAA and EPA recognize that many Oregonians are concerned about the use of pesticides
and toxics in Oregon and the adverse impacts they have to the environment and public health. After
| carefully considering all comments received and available data, NOAA and EPA find that Oregon can e
do more to strengthen these programs to protect coastal water quality and designated uses, specifically
‘ im-with regard to the aerial application of herbicides on forestlands. (See rationale for additional

management measures for forestry in final-decision- document for further discussion of the
federal agencies’ rationale for this finding). NOAA and EPA will continue to work with Oregon within our

| authorities; to improve ik esticide management efforts to ensure coastal water quality,
human health, and designated uses are protected.

and that current label requirements were not belng foIIowed, EPA and NOAA recognize these concerns
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however these issues are not something that CZARA considers for the approvability of a state’s coastal

non powl program (,u Section IV.C, Enforcementy as-Me-td-are-ERi-¢ M.Ww - Hhe-apeneies:
. el e Syat \t- Wk HH- v Fe e e evpyd ey e 1 Lo oy s Rt e sEarR-elerment by U
ot en do e oot et o e ey x_nrlvr nul el ok b i e wrnl L3 IW ITa¥ed I\L' I {"/ ] oneielore For
folb oy =y e bl . PR L MY A TP e Sy G Gy GG e G B

the Comprehensive EnV|ronmentaI Response, Compensation, and Liability Act (the Superfund Act).

B. Pesticides—Adequacy of Overall Pesticide Monitoring Efforts
Comment: Several commenter I ted tha
pesticide monitoring efforts. They stated that Oregon d
if federal label requirements are being followed. They further s ;

| widely and regularly for pesticide runoff. One comment rer noted that while
unknown and unmonitored pesticide uses are a problem, unknown and unmonitored health and
environmental risks from pesticides are also a significant problem.

Commenters discussed various monitoring programs that are needed in Oregon, including programs to:
monitor pesticide use and impacts; assess whet _management
practices-are-sufficienthy-reducing-pollution-and-improving-water-euality; monitor for pesticides in the
air; monitor for air deposition; rwhich-evertial-deposi-onte-surface-waters-and-sols; menitertor
pesticidesin-coastalwatersheds;-monitor for pesticides in surface and drinking waters dir following
an aerial spray event (rather than mere-fregquenrthe-thar-every three years-sueh-as-cireathy
e 5p<ray~avem) They aH o rais u‘J the need for monitoring programs +an-to track whether federaI
r also noted that the Oregon lab that tests for

+ alse-stated that most pesticide risk assessments are based on old and
incomplete data and endpoint evaluations and that these assessments needee- to be updated with
more current information for a better understanding of the true impact of pesticides and acceptable
exposure limits. The commenter also stated that #-aedition-there jwas little to no understanding of
effects from “inert” ingredients in pesticide The-eommenter-believed-thatthere needsed to
be more testing and disclosure of these inert ingredients.

A few comment_ ers also objected to NOAA and EPA’s statement in the proposed decision

monitoring study. They d|d not think these programs should be praised as part of Oregon’s Coastal
Nonpoint Program. The commenters did not believe the state’s claim that pesticide monitoring would
support an adaptive approach and demonstrate when additional controls are needed. They stated that

d that none

MO O R EOFR e Leiele

Aibailen dha e, = ) LI by ks S e P ronitorine that e
PP - SOV E-COFARE RSP - WEFE-CORCEFREE- AT O - PR - PO SO G E- PO OMIRE-Hat SRR
LI -4, rrot-sufficke raveslthefrne-dmpact-ofpesticides-op-the-epvicopraent-and-buman

E - WS - e B - O eGSR - o H G e e-cHR G- HHPR e -

few other comment &5 stated pesticide monitoring iwas adequate. They contend that monitoring
efforts have shown that current pesticide management practices do not result in detrimental impacts.
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For example, one comment letter described a study by Dent and Robben (2000) on fish-bearing streams
wirek-that found no pesticide contamination at or above 1 ppb in any of the post-spray water samples
analyzed. According to the commenter thethe study concluded #hatthat the current Forest Practices
Act and pesticide rules are effective at protecting water quality anng Type F (fish—bea ring) and Type D
(drinking water) streams. However, another comment |
asserted that-the study may have underestimated pesticide Ievels.

Source: 54-E, 54-F, 54-S, 57-2Z, 57-CF-B, 77-R

Response: NOAA and EPA acknowledge that limited studies in Oregon’s coastal areas have not found

pesticides at texie- levels toxic to fish or humans. However, the federal agencies believe Oregon can do ..~ 7| Comment [AC76]: Lynda: Not sure if my edits
more to improve its pesticide monitoring and tracking efforts in the coastal areas. The federal agencies are right but this statement needs qualification

. . e . along the lines of decision doc on pesticides issue.
have revised the decision document to recommend some specific actions the state could take to
improve its pesticide monitoring and tracking efforts such as increasing monitoring on non-fish bearing Lynda had suggested revising to “levels toxic to

primary consumers such as salmon” but 'm
wondering if either version is correct. There are lots
of types of “toxicity” —acute, chronic, etc to many
different species and not all have been assessed.
We should clarity exactly what we mean here.

streams in coastal areas and improving ODF’s Notification of Operation form to include protectlons for
non-fish bearing streams. d-addition-based 5
of the strengths of Oregon’s Water Quaﬂulv an d P(Jluc ide Management Plan and the Pes
Stewardship Partners Program. However, the federal agencies have also revised #s-thei
Sregor s-Water-Qualiby-and-Pesticide-Management-Hlan-and-pllet-pesticide renite
s to more clearly acknowledge some of the weaknesses of the plan and pilot studles

JENNY: can you help craft something that would be
accurate?

indings document also includes recommendations to further strengthen these programs, particularly
with additional monitoring in the nonpoint coastal management area (See additional management
measures for forestry rationale in the final decision document}.

VII. NEW DEVELOPMENT

| Comment: Many comment |etters agreed with NOAA and EPA’s proposed finding that Oregon has failed
to fully address CZARA requirements for new development, specifically that the state has not provided a
commitment to use its back-up authorities to ensure implementation of the management measure

| requirements when needed. However, a few comment rs did not believe Oregon had an effective
program to control stormwater runoff from new development and meet water quality standards. They

] that the state needed to do more than the voluntary program described. For example,

er noted that the Total Maximum Daily L.oad (TMDL) Implementatlon Gmdance must

require (not recommend) designated management agencies (DMAs) to follow Nat

Discharge Elimination System (NPDES) Phase Il requirements for small municipal s e storm sewer

s (MS4s). Another option that was suggested was that NOAA and EPA should require the state to

incorporate the CZARA new development management measures into an existing NPDES General Permit

or craft a new permit.

| Not all comment |etters were supportive of new regulatory requirements to address the new
development management measure. For example, one commenter preferred that the state use its
existing authorities and stormwater permits more effectively rather than place additional requirements
| on small cities and counties. The commenter #o# hat small cities and counties are not the
main source of impairment and often lack the technical expertise and financial resources to meet the
heyy-suggested the coverage for the 1200C NPDES general permit could be
expanded by decreasmg the acreage threshold for the permit or using an approach similar to the

12000CS permit used to address water quality problems in the Columbia Slough.
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Source: 11-B, 13-B, 15-G, 34-B, 34-C, 34-D, 80-C

[Response:] During the public comment period, NOAA and EPA received a-substantial-upsate-information

from Oregon efits-prier-program-submitials-that has resulted in a shift in the federal agencies’ position \

on the approvability of the State’s approach to meeting this management measure. In its March 2014 !
subm

wpdat
managing post-construction stormwater. The State further provided information on how it will use the '
guidance to voluntarily implement the new development management measure, to track this
implementation with milestones, and to use State regulatory authorities to accomplish the objective of

this measure in the event that the State’s voluntary approach falls short of meeting the tracked

milestones. With the benefit of this new information, the federal agencies now believe that the previous
condition placed on Oregon for meeting the Mn
provides a basis for finding that Oregon has faile
program.

i#g to submit an approvable coastal nonpoint

Highlights of the state’s approach for meeting the new development management measure include a
recently expanded list of 11 designated MS4 communities within Oregon’s coastal nonpoint
management area that are now subject to NPDES Phase | or Phase |l stormwater regulations, as well as
Oregon’s recently finalized TMDL implementation strategy as it applies to implementing the new
development management measure. Of the 51 non-MS4 communities across Oregon’s coastal nonpoint
management area, at least 38 are likely to be required to implement post-construction stormwater
management as a result of existing or pending TMDLs, with additional communities potentially brought
into these efforts in the future. Collectively, these 49 communities/municipalities comprise

approximately 92 percent of the combined population of the 62 communities across Oregon’s coastal
nonpoint management area.

VII.  ONSITE SEWAGE DISPOSAL SYSTEMS

A. Adequacy of Oregon’s Programs to Meet CZARA Requirements for OSDS

Comment: Many comment |etters agreed with NOAA and EPA’s proposed finding that Oregon has failed
to fully address CZARA requirements for existing onsite sewage disposal systems (QSDS), specifically
ensuring routine inspections. While some comment Jefters were supportive of the state’s planned
outreach efforts to promote voluntary inspections, they agreed with NOAA and EPA that Oregon does
not have a tracking program in place to assess the effectiveness of its voluntary program nor has the
state demonstrated a commitment to use its back-up enforcement authority to ensure inspections,
when needed.

Other comment_
state needed to require routine inspections and have more direct enforcement authorities. They peted
be d that Oregon’s OSDS management program was not sufficient for meeting water quality
standards and that enforcement action was minimal for existing leaking septic systems. One commenter
noted that Dunes City passed an OSDS ordinance to require routine inspections because previous
voluntary approaches did not work. Another commenter was concerned about several communities
(Lane County and the City of Florence) allowing septic systems to be seited near lakes.

Source: 11-B, 12-B, 13-B, 15-G, 34-B, 34-5, 35-E, 48-A, 48-K
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|, Oregon presented a final version of its TMDL implementation plan guidance for W

-1 Comment [AC77]: Lynda: An observation is that

the new dev’t program description is much less
detailed than the one for OSDS. The latter gives a
clear sense of the specifics and agencies’ rationale
for finding them acceptable. This may be OK, as the
new dev’t approach defers to other programs like
MS4 permits and TMDLs, but | thought it worth
flagging for consideration.

Comment [AC78R77]: DON: Take a look and
see if changes need to be made.

Comment [AC79R78]: From Don: | did. And
they don’t. | will check with Lynda, but | think she is
talking about a summary of how the state has now
met this MM in this RtC document, not the updated
rationale to go into the interim decision document.
That has lots of detail —certainly on par with what
we wrote up for the OSDS rationale.
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Response: During the public comment period, NOAA and EPA received a substantialupdate-informat
from Oregon efis-prierprograrm-subriiais-that has resulted in a shift in the federal agencies’ position
on the approvability of the State’s approach to meeting this management measure. In its March 2014
wpela ittal, Oregon presented a greatly expanded voluntary approach, with realistic milestones for
implementing the inspections management measure element over time, a viable strategy for tracking
this implementation, and a commitment to using its back-up enforcement authority to ensure

measures. NOAA and EPA guidance from 2001 allow voluntary approaches, provided that the following
are in place: a description of the voluntary or incentive-based programs the states will use to encourage
implementation of the management measures, including the methods for tracking and evaluating those
programs; a legal opinion from the attorney general or an attorney representing the agency with
jurisdiction for enforcement that such authorities can be used to prevent nonpoint pollution and require
management measure implementation, as necessary; and a description of the mechanism or process
that links the implementing agency with the enforcement agency and a commitment to use the existing
enforcement authorities where necessary. Oregon has provided these items. Additionally,
approximately 10 percent of the OSDS within the coastal nonpoint management area are alternative
decentralized treatment systems with state requirements for service contracts with certified

and Oregon DEQ.

Comment [AC80]: Jenny: This passed? | was
thinking it didn’t.

The Oregon legislature [passed a new law requiring greater disclosure by a seller of a property servedby -~
a septic system or alternative wastewater treatment system on the condition of that system. Oregon AN

Comment [AC81R80]: This is correct. The

disclosure law passed. Not the inspection one.

DEQ worked closely with the Oregon Association of Realtors to develop and provide training on the new N
law and to provide much greater homeowner education, and the parties entered into a multi-faceted 1

formal partnership in November 2013 to cooperate on encouraging greater septic system inspections.
Oregon believes the new seller disclosure requirement and educational efforts will raise awareness of
similar to home inspections that are now routine for home sales. Additionally, in early 2014, Oregon
launched its Septic Smart program, modeled after EPA’s national Septic Smart initiative. The Oregon
Septic Smart program is designed to help educate Oregonians about the importance of septic systems,
septic system inspections and proper septic system maintenance through providing Oregonians with
easy access to important information about their septic systems and with easy access to certified
industry professionals that perform septic system inspections.

Oregon has established a goal with interim milestones for its voluntary incentive-based program, as well
as a strategy for tracking and evaluating the strategy’s effectiveness. Specifically, Oregon expects that
within 15 years, these collective efforts will result in inspection of 95 percent of all the OSDS associated
with property transfers across the coastal nonpoint management area. Oregon DEQ has set an interim
goal to achieve inspections for 60 percent of residential property transfers involving OSDS in the coastal
counties by 2014 and 80 percent by 2020. Oregon is tracking the effectiveness of the State’s voluntary
initiative, primarily through the annual reporting requirements by certified inspectors who participate in
Oregon Septic Smart. While participation in Oregon Septic Smart is voluntary, it provides a competitive
business advantage for certified inspectors. The annual reports require separate tracking of OSDS
inspections associated with property transfers (versus inspections conducted for other reasons, which
are also tracked). The report includes information on the number and cutcomes of OSDS inspections.
Collectively, these reports will help to guide outreach and enforcement efforts at the county level. This
tracking will be augmented by information from lenders, brokers, realtor surveys, and GIS analysis.
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Oregon has also committed to using existing legal authorities where necessary to implement the
management measure. In the event the State’s voluntary incentive-based approach falls short, Oregon
has committed to use ORS 454.625 and ORS 468.020 to propose rules for adoption by the Oregon
management measure. In the event the EQC does not pass adequate rules, the Oregon Attorney
General’s Office has provided a legal opinion asserting that the State has adequate back-up authority
(ORS 468B et. seq.) to require implementation of the 6217(g) management measures, as necessary.
Specifically, the state has the authority under ORS 468B.015 and ORS 468B.020 to prevent and control
pollution from any nonpoint source, including OSDS.

As for siting septic systems near lakes, Oregon has protective setback buffers in place for new systems
measure for which NOAA and EPA have previously provided interim approval. While well-functioning
septic systems can be protective of water quality, particularly when nitrogen reduction strategies are
incorporated, not all systems are protective of water quality, especially older systems that have ceased
to function properly or are not sited with sufficiently protective setbacks. This is why proactive

| inspections of septic systems is critical.

B. More Needed to Improve OSDS Management

| Comment: A few comment |etters noted specific actions Oregon needs to take before NOAA and EPA
approve the state’s programs for meeting the OSDS management measure. Actions include: siting OSDS
in locations where they are properly separated from groundwater; restricting system density to reduce
nitrate input to groundwater; ensure proper sizing of the system to minimize concentrations of
contaminants and prevent hydraulic overloading; requiring mandatory inspections every 3-5 years or at
the time of property transfer; requiring mandatory pumping after each inspection whenever needed;
establishing a step-by-step program for the state to help homeowners with grants and low-cost loans
that need support for pumping or replacing failing systems; and establishing explicit enforcement
mechanisms.

Source: 34-E, 48-J, 78-E

Response: NOAA and EPA agree that siting OSDS in locations where they are properly separated from
groundwater, controlling nitrate inputs from septic systems, and ensuring proper sizing of OSDS are
important. These components are requirements of the management measures for new OSDS;whviek
Cregon-s-net-conditioned-en. NOAA and EPA have-provided interim approval of the new OSDS
management measure based on Oregon’s requirements for ensuring that new septic systems are
located away from unsuitable areas, with protective vertical and horizontal separation distances from
ground- and surface water resources, as well as steps that Oregon has taken to control excessive
nitrogen loadings from new and existing OSDS. With regard to increasing the frequency of inspections
existing OSDS, please refer to the response in section VII.A above.

C. Concerned with Sewage Discharge to Waterways During Rain Events

Comment: One comment |etter noted that some communities, such as Myrtle Point and Powers,
discharge sewage during rain events, preventing shellfish harvest.

Source: 17-B

26

ED_454-000302826 EPA-6822_008060



Response: The commenter asserts that heavy rains dump raw sewage into the Coquille River from - (

Formatted: Font: 11 pt

Myrtle Point and Powers. The entire length of the Coquille River is currently listed as impaired for
bacteria and other causes, and failing septic systems have been identified as a potential source for this
impairment. Oregon DEQ is currently establishing a TMDL for these impairments and, by i
management agencies must develop hes-a-trmetable-for-developing-a TMDL implementation plans that
meet water guality targets 18 months after the State lssues the final TMBlL-teo-meet-the-ThBL

z DEQ is also committed to exercising its authority to require DMAs to develop and implement
strategies for meeting water quality standards, and to track this implementation. NOAA and EPA believe
that Oregon’s new Septic Smart program to promote expanded inspections of septic systems will go a
long way to prevent failures. NOAA and EPA further believe that Oregon has the necessary incentives
and enforceable policies and mechanisms to ensure that the inspections element of the existing OSDS
management measure is met.

IX. FORESTRY

A. General Effectiveness of Existing Forestry Programs and Adequacy for Meeting CZARA
Requirements

Comment: The majority of comment letters agreed with NOAA and EPA’s proposed finding that
Oregon’s existing forest practices are not sufficient for meeting the CZARA requirements and that
additional management measures for forestry are needed. They argued that current land use laws and
the Oregon Forest Practices Act (FPA) and rules do not adequately prevent impacts to water quality or
designated beneficial uses (e.g., fish spawning, migration, etc.) from forestry activities. (See additional
forestry comments for more specific concerns raised about various elements of Oregon’s forestry
program.)

Ex. 5 - Attorney Client

Ex. 5 - Attorney Client :

Commenters recommended NOAA and EPA look at b/arious studies that demonstrate the adverse s
impacts of the forestry industry on water quality and designated uses in (ﬁregon (see pg. 10-11 of public
| comment #58 and the attachments to public comment #57 as examples), L

Ex. 5 - Attorney Client

| Other comment |etters disagreed with NOAA and EPA’s proposed finding. They-ane believed Oregon

) L I

does have programs in place to meet the CZARA forestry requirements and that no additional

8
http://coastalmanagement.noaa.gov/nonpoint/oregonDocket/publicComments.html

Comment [AC85]: Note: Jayne had inserted
weblink to public comments in text but to be
consistent with how we have included other
weblinks, we will continue to use footnotes.
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management measures are needed.forexarple- The

> commenters stated the FPA “establishes a
dynamic program that responds promptly and deliberately to environmental issues as they arise” and

requires that water resources, including drinking water, be maintained. They stated that the FPA
requires that best management practices be established to ensure maintenance of water quality

2
additional management measures to maintain applicable water quality standards
The commenters 5-#

hat the FPA already requires best management practice

to identify and implement additional management measures for forestry, when needed. They
highlighted that past monitoring efforts have resulted in improvements to the forest practices rules,
such as strengthening protections for land-slide prone areas when public safety is at risk and making
improvements to road management procedures. One comment letter also noted that the Forestry
Board has completed implementation of the recommendations of the Sufficiency Analysis, as well as the
IMST, by adopted rules in 2007.[They also state that sr

Corrmrar oo E A o 2, SV~

conditions attributable to forestry effectively recover over time and cite results from the RipStream | f
analysis® and Watershed Research Collaborative (WRC) paired watershed studies, ™ |

4

1

1
ln-addition-one-commenter ne-NEAA-have-failed-to-show that- Oregon's-forest i
praskees-rol : Z a2z . .
asserted-thata-laree-bodyv-ofsel 2 el ey p et o ekl v ‘\ EX. 5 - Attorney Cllent
positive’-offect cuaticife-Thes stated-that olid colanea Vo
WWW}-@G—JFM(FG%F‘;’,—GH A

by
Source: 35-1, 57-D, 57-E, 57-F, 57-G, 57-H, 57-S, 57-V, 57-W, 58-H, 67-E, 67-G, 70-C, 75-E, 75-G, 77-F, 77-G, 77-M, Y
77-Q, 79-B, 79-C

i
Response: As reflected in the #inadfindings document, NOAA and EPA continue to find that Oregon has

! Comment [HA87R86]: Allison | added language
‘\ to the response below to address the comment
not satisfied the condition placed on its coastal nonpoint program to “identify and begin applying | about how the rules passed in 2007 “addressed” the
- o . . 1 | concerns identified in the Sufficiency Analysis and
additional management measures where water quality impairments and digradatlon of beneficial uses ! | the IMST. The issues the rules didn't addressed that
attributable to forestry exist despite implementation of the (g) measures.””" In its 1998 conditional \| were called out in the IMST and the SA mirrored the
approval findings, NOAA and EPA identified specific areas where existing practices under Oregon’s FPA \

’ three of the four key forestry issues we are focused
' on.

and rules should be strengthened to attain water quality standards and fully support beneficial uses i

including: better protections for medium and small fish-bearing and non-fish bearing streams, including

intermittent streams; better protections for areas at high-risk for landslides; better management and

maintenance of forestry roads, including so-called “legacy” roads; and better protections for non-fish

Ex. 5 - Attorney Client

Oregon Department of Forestry's Riparian and Stream Temperature Effectiveness Monitaring Product (RipStream) Analysis Articles include

Groom, 1.D., L. Dent, and L.J. Madsen. "Response of Western Oregon Stream Temperatures to Contemporary Forest Management
| Ecology and Management, 262.8 (2011): 1618-1629. &

Forest

yrigfrad-Ga : able-alectronicatiy-Sea-hord-cop
Groom, J.D., L. Dent, and L.J. Madsen. "Stream temperature change detectlon for state and private forests in the Oregon Coast Range,"

‘ Water Resources Research, 47.1 (2011). Accessed November 27, 2013. d0i:10.1029/2009WR009051. _

Bocu
troni Saahard-c
-5 Y

~soyvrichtad. Ca
RaRE~]
Dent, L., D. VICk K. Abraham S. Shoenholtz and S. Johnson. "Summer temperature patterns in headwater streams of the Oregon Coast

Range," Journal of the American Water Resources Assaciation, 44 (2008): 803-813.
tronicallySee-hard ¢
she y--See

AR R H S IAETI
Z PG G
Ve

ek abha
10
http://watershedsresearch.org,

USEPA, 1993, Guidance Specifying Management Measures For Sources of Nonpoint Pollution in Coastal Waters, January 1993, Issued Under
the Authority of Section 6217(g) of the Coastal Zone Act Reauthorization Amendments of 1990, 840-B-92-002
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bearing streams during the aerial appllcatlon of herbicides.'? Based on the comments received, NOAA
and EPA have revised the finafi gs deeisions document to more clearly reference scientific studies
that support the need for these additional management measures-ir-the-state.

NOAA and EPA disagree with the comment letter that stated the Forestry Board has completed - {Formatted: Font: (Default) Calibri, 11 pt

implementation of the recommendations of the Sufficiency Analysis, as well as the IMST, by adopting
rules in 2007. Key recommendations in the Sufficiency Analysis the and/or the IMST that have not been
address by the new rules include but are not limited to greater riparian protections small non-fish
bearing streams, management measures for high risk landslide sites to minimize impacts to soil and
water resources and measures to address legacy roads.

NOAA and EPA recognize that the FPA has Ianguage stating that water resources and drinking water
noteworthy improvements to its FPA rules. Among those improvements are amendments to the FPA
rules to require the identification and management of landslide hazard areas that present a risk to
public safety. The federal agencies have incIuded language in the decision document that acknowledges
should be commended for these p05|t|ve achlevements, these actions are not enough to satisfy the
additional ma nagement measure for forestry condition. For example, existing science, incIuding studies

not sufficient to achleve water quality standards.[ ome results from other studies, such as the WRC's

paired watershed studies, are not conclusive regarding potential short-term impairments recovering
over time. V\dditio nal management measures are necessary not only to achieve water guality standards
and designated uses but also to protect coastal waters that are threatened by further pollution loadings

from forestry activities, Meore-improvements-are-needed-to .‘rm;x adelitional-managerment Freasures-to \

OO S PEr E EbE A E Era Sha Fra aEes- s e e B Eetect desiER e e es a6 O AR A Feaures i Rdor v

Section-6217{b)(3): | Ex. 5 - Attorney Client
!

NOAA and EPA disagree with the commenter that stated NOAA and EPA are not using their authority '

under CZARA to ensure forest practices in Oregon achieve and maintain water quality standards. On the \
contrary, NOAA and EPA’s finding that Oregon has failed to submit a fully approvable coastal nonpoint \
program because the state has not satisfied its additional management measures for forestry condition,

!
demonstrates that NOAA and EPA are using their authority under CZARA to bring about improvements E .
in Oregon’s forest practices. E Ex. 5 - Attorney Client

deemed sufficient for achlevmg and maintaining water quality standards (ORS 468B.110(2), ORS
527.756, and ORS 527.770). NOAA and EPA recognize that these provisions present some challenges to
ODEQ in enforcing water quality standards on forestlands. However, ODEQ does have tools it can use to
remove the “best management practices shield” (ORS 527.770) that will allow it to take enforcement
action when forestry activities are degrading water quality. hhe Environmental Quality Commission

| (EQC), the rule-making body for ODEQ, can petition the Board if it believes the FPA rules are not
adequate for achieving water quality standards. The Board {(with EQC concurrence) can either terminate
the review or proceed with rulemaking. If the Board fails to complete its rulemaking in the two-year
time period or decides that the revisions are not needed, the “best management practices shield” is

12
See conditional approval findings for Oregon’s Coastal Nonpoint Program: http://coastalmanagement.noaa.gov/nonpoint/docs/findor. txt
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lifted. During the rulemaking process, the EQC can also request the Board employ interim steps “to
prevent significant damage to beneficial uses.” If requested by EQC, the Board has to take action.

- -| Comment [AC92]: PE: Not sure if this is also
C clearly captured in the final findings document.

Finally, per NOAA and EPA’s authority under CZARA, NOAA and EPA leave it to the State’s discretion on . | Seems like it should be represented there as well

how efforts to protect water quality are funded and enforced. In determining the adequacy of the

state’s coastal nonpoint program, the federal agencies look at the processes the state has in place to

implement the CZARA 6217(g) management measures and whether the state has satisfied the

| Comment [AC93R92]: Alan Response: | added
some language to the rationale that references the

EQC’s ability to petition the Board of Forestry when
the EQC believes the ODF rules are not adequate. It
conditions placed on its program. (See response to Comment IV.C (Enforcement) for a more in-depth
discussion of the enforcement issue).

is not extensive but it does tie it in as one of the
EQC’s tools for meeting WQS.

B, [NOAA and EPA have Failed to Show that Oregon’s Forest Practices Rules Do Not Meet Water
Quality St

{ Ex. 5 - Attorney Client
dard

Comment; One comment letter argued that NOAA and E

practices rules do not meet water guality and beneficial use object
“large body of science” demonstrates that Oregon forest practices

‘Sl N .
ives; the commenter asserted that a ALY

have a “neutral to positive” effect on f
aguatic life, The comment states that NOAA and EPA need to provide scientific evidence to support a

connection between a particular land us

e and a “significant degradation” of water quality or designated
uses. Comment claims that NOAA and EPA failed to reference specific water guality standards for which

additional management measures are reguired, In addition, the comment states that making a decision
that is not backed by solid science would be arbitrary.

A

/
Another commenter asserted that the biologically-based numeric criteria of the temperature water
quality standard are being met with current forestry lractices.

/ 1
Response: As fully explained in the findings document, NOAA and EPA have demonstrated through
scientific evidence, that Qregon’s forest prac rules do not meet water quality and beneficial use
objectives, NOAA and EPA cite ODF's 2011 RipStream studies that demonstrate that current FPA riparian
protection practic

~es on private forest lands are not sufficient to achieve and maintain water gquality
standards, specifically the z1s

2

prot

\ Ex. 5 - Attorney Client

\\
ad cold water criterion of the temperature standard, Where ‘
applicable, NOAL and EPA have also revised the findings document to clarify specifically which water

1
i
guality standards are not being met.

However, it is important to note the need to develop and adopt additional management measures !

under CZARA is not driven solely by identifying coastal waters that fail to attain or maintain applicable

water guality standards or protect designated uses. CZARA also states that the need for additional

management measures could be triggered by identifying land uses that may cause or contribute

significantly to the degradation of “those coastal waters that are threatened by the reasonably
SNy o

foreseeable increases in pollution loadings from new or expanding sources” (Sec. 6217(b)(1)(B], 16
L.S.C. section 14551, In the findings document, NOAA and

PA have provided scientific evidence to
establish that coastal waters and designated uses are threatened due to reasonably foreseeable
pollutant loadings from continued forestry activities.

i
B, Btate has Process In Place to Satisfy CZARA Additional Management Measure IF&emuﬂwemem]
Comment: A comment |

stated that the

process for the

( Formatted: Line spacing: single }
“nvironmental Quality Commission (EQC to
petition the Board of Forestry, as well as other administrative measures and proces

Ge

_ | Ex. 5 - Attorney Client
es under State law .

ctively satisfy the requirements for the CZARA requirements under Section 6217(b}(3) to implement

and continue to revise from time to time additional management measures applicable to the land uses

A

Comment [HA100R99]: | am ok with the
response with minor edits.
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that are necessary to achieve and maintain applicable water gquality standards and protect designated
uses. They also asserted that the Watershed Research Cooperative studies, especially the Trask paired
watershed study, as well as the Hinkle study, demonstrate that Oregon’s program, provides for the
continuing revisions and implementation, as necessary, to achieve and maintain water gquality
standards, especially as it related to riparian buffers for non-fish bearing streams.

Response: NOAA and EPA are not basing this decision on whether or not the state has overarching «- - - -| Formatted: HTML Preformatted, Tab stops:
processes for the continuing revision and implementation of additional management measures. The Notat 0

basis for this decision is that Qregon has not identified and begun applying specific additional
management measures where water guality impairments and degradation of beneficial uses
attributable to forestry exist despite implementation of the (g] measures. In the 1998 findings
document, NOAA and EPA identified specific areas where existing forest practices should be
strengthened to attain water guality standards and fully support beneficial uses which included: the
ction of medium, small, and non-fish bearing streams, including intermittent streams: the
ion of all areas at high risk for landslides not just those representing public safety risks; the need
etter address road density and maintenance issues, particularly on so-called "legacy” roads; and
need for better stream buffe rmination

<)

15

ars during the aerial application of herbicides. As this d
document more fully describes, the State has not taken sufficient action related to these areas.
Therefore, NOAA and EPA find that the state has failed to submit an approvable program.

B-C.Importance of Forestry Riparian Management

Comment: Many comment |etters stated that forest riparian management was an important tool for
addressing erosion and water quality problems in coastal watersheds. These commenters believe that
water quality problems are exacerb sperated by lack of adequate riparian buffers. One comment

| + expressed the concern that “large companies with large land holdings” are conducting
[ MW(M—@MHaCtIVItIES ------ that impact people, wildlife habitats and water quality in the state. The - 7| Comment [AC101]: Lynda: don't think we are
commenter added that such activities should be subject to legal oversight so as to limit pollution being obliged to repeat verbatim the specific adjectives
) ) . . commenters use, especially when they are
| released into waterways. Another esrarenterlelter pointed out that habitat and water quality pejorative yet not substantiated (what dangerous

indicators overlap, creating the need to fully examine how physical habitat and water quality are activities?)

interconnected. The commenter added that because “...streams form a linked network, water quality
and stream health is closely associated with the intensity and cumulative extent of forest management
activities near streams of all sizes, in all parts of the network.”

Commenters described a variety of benefits riparian buffers provide. A few commenters empha5|zed the
negatlve impacts that can occur due to clear cutting and not providing sufficient riparian buffers, The

pacts includersweh-as increased soil erosion, increased stream temperature, and lack of pestlude
filtration. One commen r cited degraded lakes within the Sutton, Mercer, Woahink, and Siltcoos
watersheds where clear cutting to the shores has occurred. Other eormmenters-| s discussed the
effects of winter blow downs where “strong coastal winds accelerate through the clear cuts and
abruptly hit the [stream] buffers with great force.” ¥
buffers are not able to stand up to these winds, subjectlng trees to windthrow. The commenter
contends that a lack of standing trees affects soil stability, ultimately resulting in runoff that can impact
water quality.

rs also pointed out the importance of riparian buffers in maintaining large woody debris
(LWD). They stated large wood recruitment is essential to maintain biological and hydrological processes
in streams (e.g., sediment retention and transport, habitat formation, substrate for biological activity)
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and is critical for salmonid populations. A commenter described how in a natural stream/riparian
system, large wood is recruited from areas adjacent to streams and upslope, including unstable areas
that move down toward streams. Moreover, the commenter noted that large wood was not just needed
instream but also adjacent to the stream to support terrestrial processes. Another commenter noted
that older forests and intact riparian areas, as well as large shifting beaver complexes contribute LWD to
streams and help to maintain floodplains, habitat complexity, hyporheic flow, and hydrologic stability.
However, the commenter explained, management of coastal lands has resulted in chronic and persistent
disturbance and bare riparian areas along the lower reaches of coastal streams. This has led to low LWD,
unstable banks, and high energy channels.

| Other comment |etters explained the importance of riparian buffers for controlling sedimentation into
streams. A commenter pointed out that if riparian buffers are not required for non-fish bearing streams
(headwaters}, those streams become a source of excess sediment to networked fish-bearing channels as
sediment is transported downstream, essentially decreasing or eliminating the effectiveness of riparian
management zones in maintaining low turbidity at a watershed scale. The commenter also described

| o erosion and sedimentation contributes to losses in channel depth, the frequency and quality of
pools, and off-channel habitat critical for fish rearing. Another commenter noted the need for regular
dredging of the port at Brandon and other coastal facilities due to siltation caused by upstream erosion.

In addition, comment |etters stated that increased sediment delivery and lack of LWD recruitment
impacts designated uses, such as salmonids and drinking water. Commenters explained how increased
sedimentation contributes to increased levels of fine sediment, increased turbidity that can impair

| salmonid sight feeding and cause gill damage. Another comment |etter discussed how increased
sediment delivery can contribute to increased water temperatures. Others pointed out the role forest
riparian buffers play in maintaining healthy drinking water by filtering sediments, pesticides, and other

| pollutants from the water. One comment | r noted that even where narrow buffers exist along river
shores (e.g., the Siletz River), there are places where the forest buffer has been eliminated completely
and streams that flow into the Siletz have no buffer zone at all.

Finally, a comment |elter alse-stated that large stream buffers play an important role in storing
additional carbon and reducing greenhouse gas emissions.

Sources: 15-E-1, 15-F-1, 15-F-2, 28-B-1, 30-K-1, 35-J-1, 42-D-2, 45-AAA, 56-D-1, 56-D-2, 57-BBB, 57-DDD, 57-EEE,
58-B-1, 58-E-1, 58-E-3, 58-E-4, 58-H-2, 58-H-6, 75-1

Response: NOAA and EPA recognize the importance of riparian buffers along Oregon streams, including
both small and medium fish-bearing streams and non-fish bearing streams. The federal agencies
continue to find that Oregon’s existing riparian management practices are not sufficient to protect
water quality and designated uses from nonpoint source pollution related to forestry practices. The
state still needs to adopt additional management measures to provide greater protection of forest
riparian areas before NOAA and EPA can find that the state has fully satisfied its coastal nonpoint
program requirements under CZARA.

NOAA and EPA revised the final findings document for Oregon’s Coastal Nonpoint Program to include
additional scientific information about the importance of riparian areas. As discussed in the findings
document, riparian buffers play an important role in shading streams to maintain cold water needed for
salmon. In the findings document, NOAA and EPA acknowledge that the Board of Forestry has been
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considering a rule change that would provide greater protections to small and medium fish bearing
streams. This is an important step forward and NOAA and EPA encourage the state to complete the
rulemaking expeditiously. NOAA and EPA also recognize that the rule change, if successful, will likely not
address non-fish bearing streams, The federal agencies encourage Oregon to adopt great protection for
non-fish bearing streams as well, For example, NOAA and EPA are supportive of the IMST finding that
there is not a scientifically sound basis for managing riparian buffers based on the presence or absence
of game fish, Non-game fish and other aguatic organisms play a role in the functioning of stream

e ( Comment [AC102]: ALAN: Does this edit work? }

shewd-apphy-to-both-stream-bypes.: ] } "~ { comment [HA103R102]: Yes, this is accurate
b as written.
Forestry Riparian Management Accomplishments " Comment [AC104]: PE: The final findings

document cites a study which concludes that the

. H H 4 H B
Comment: Speaking to the accomplishments of Oregon’s coastal nonpoint program as it relates to same buffer requirements should apply to both

forestry-riparian management, some comment Jetters emphasized their support for Oregon’s existing stream types. I’'m not sure if the final findings
rules and programs that are in place to manage the forest industry and maintain water quality and document clearly states that the federal agencies

. . . A , believe the same buffer requirements should apply
riparian protections. One comment |etter pointed out that Oregon’s Department of Forestry works to to both stream types.

strengthen forest rules for riparian protection but faces political challenges that require “thoughtful
. . o ; Iti to have different buffers for fish and
| science.”: The commenter noted the importance of maintaining the forest industry’s support for water 18 common to have cITErent butters tor 1ish an
non-fishing bearing streams — are we arguing that

quality protection and acknowledged this process will take longer than Spring 2014. Oregon’s buffer requirements should be the same
regardless of stream type?

| Another comment |ettererrea-behalf-of-various-greups; noted that private landowners, foresters, and
loggers all support the Oregon Forest Practices Act and believe there is a high level compliance with the
rules. Another greup- called attention to Oregon’s fifteen plus years of “superior voluntary riparian
watershed enhancement accomplishments” by the forest sector. That grewp- r contends that EPA
and NOAA's restrictions would “stifle these valuable watershed improvements.” Lastly, another greup
comment r noted how Oregon’s Department of Forestry has been doing good work to improve
water quality and riparian habitat.

Sources: 14-D, 77-AAA, 79-D, 82-B

Response: Currently Oregon relies on both regulatory and voluntary measures to provide riparian
protections for fish bearing streams and non-fish bearing streams. While these practices are better than
having no protections in place, as discussed more fully in the firat-findings document, the results of a
number of studies show that Oregon’s current riparian protection practices are not adequate to prevent
sediment and temperature impacts to water quality and fully support beneficial uses. A broad body of
science supports the position that changes must be made to the state’s existing forestry riparian
practices to achieve and maintain water quality standards. Having broad-based support for Oregon’s
Coastal Nonpoint Program, including from the forest industry, will help contribute to the program’s
success. That is why CZARA provides the states flexibility in determining how they should address the
need for additional management measure Lo ensure the state has support for the approaches it decides

raadboduolbcoianea cunnorte tho maaition that chonaoe roielk ke pao de b bl otatele syietine
STE-BOEY-OT-SEIERE BROFSHRE-POSHHOR- R CRaNEES IS E-Be-Maae-to-tre-Start St
oy hiensen ool pmo ko b b e ol oo oo e
A k- e SRR PG by -SEa e r 6
1 Jndependent Multidisciplinary Science Team. 1999, Recovery of Wild Salmonids in Western Qrepon Forests: Oregon Forest Practices Act Rules [ Formatted: Font: 8 pt J
and the Measures in the Orepon Plan for Sabmon and Watersheds, Technical Report 1999-1 to the Oregon Plan for Sabmon and Watersheds - . S
- - S [Formatted: Font: Calibri J
Governor's Natural Resources Office, Salem, Oregon,
[ Formatted: Font: 8 pt ]
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| [NOAA and EPA recogrize-the-peliticalappre > the challenges the sState faces as it considers a change
to the FPA rules to provide greater riparian protection of fish-bearing streams and the importance of
good science to support a rule change. In order to support the state’s decision making process, NOAA
and EPA experts have reviewed the literature for quality and relevance and have testified in front of the
Board of Forestry to ensure that the Board is aware of and understands key studies. Both agencies stand
ready to continue to assist the state, as needed, as it moves forward with the rule cha nge.l

lOregon has been working on its program conditions since 1998, As early as September 2010, the federal
agencies notified the State that a final decision was anticipated on or about May 15, 2014, (which was
later extended until January 20, 2015). Wthough the federal agencies understand a rule change takes
time, NOAA and EPA cannot further delay a final finding on Oregon’s Coastal Nonpoint Program. M&AA

rﬂ nroviced-Oreson-sutficient-tme-to-develoo-a-full I Ile-coactalnomooint
ef-arsedle -'-W%Mgw&' FREFeer HM-J»-‘HHM. e Plarthmes R +)-wmwa¢ﬁel%€-ar 2 siferad

)(\ﬂ/l /muﬂrm w..umu sykended-to-lan Py T}f‘\ 2015 by

umuy & e

MWW@W@M@W@HM 5 Vf}e@h@%@%r@gmwwm
o ] g oy ey ey L, s ) R SR
timelinebased-on-th riginal commitment-Creson-made-in Ll elatmel e 26

2 v--wo%wwr@%-m%@mwmvg-( @H&J-Howﬁ-by uwaw

Adequacy of Forestry Riparian Management for Protecting Small, Medium Fish-Bearing
Streams and Non Fish-Bearing Streams

| Comment: Many comment |elters expressecthe-opi
practices and forestry laws are inadequate to protect small and medium fish-bearing and non-fish
bearing streams. Commenters focused on the use of no-harvest buffers, noting that small and medium
streams receive minimal buffering (i.e., 20 feet) and small non-fish streams receive no buffering (except

g quipment exclusion). One commen er reasoned that because riparian buffers are not

required for small non-fish bearing streams, they become a source of sediment for connected fish-

bearing channels thus compromising the effectiveness of the overall system of riparian management in

maintaining sufficiently low turbidity.

Comment rs stated that the Oregon Forest Practices Act and other comparable forest practices
have been widely criticized for failing to protect water quality and salmonid habitat (and provided
examples of such failures related to inadequate shade, poor large wood recruitment, lack of tributary
protection, and unstable slopes). They also stated that Oregon’s forestry riparian protection standards
lag behind those of their neighboring states, such as Washington and California. Commenters pointed to
the National Marine Fisheries Services’ determination that the Oregon Forestry Practices Act does not
have rules in place to adequately protect coho salmon habitat. Commenters believe that the FPA does
not provide for the production and introduction of necessary large woody debris to medium, small, and
non-fish bearing streams and that any required buffers under the rules are inadequate to prevent
significant stream warming.

One commenter cited a A-white paper*® analyzing the proposed Oregon and California Railroad Grant
Land Trust, Conservation, and Jobs Act was-cited-by-one-commenter-as providingevidence of the need

" Oregon Wild. 2012, “Problems and Pitfalls of the Proposed O&C Trust, Conservation, and Jobs Act.”
http://www.oregonwild.org/oregon_forests/old_growth_protection/westside-forests/western-oregon-s-patchwork-public-lands/O-
C Trust Act White Paper FINAL 6-5-2012 w DeFazio response.pdf
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-1 Comment [AC105]: PE: | don’t know if we want

to have a succession of information mentioning the
forestry industry, political challenges, and support
from NOAA and EPA experts.

| would look to replacing “political challenges” with
something like, “...appreciate the challenges”. Or,
mentioning the analytical and scientific challenges
because they are the challenges that our experts
will focus on assisting with. Just trying to link our
support to our expertise, which | don’t think is
political in nature.

Comment [AC106]: This language is same lang.
we used to respond to general comment RE: state
needing more time.

Comment [AC107]: Lynda: | wonder if we
should mention NWEA by name in these
documents? Maybe we should just say an NGO or
advocacy group? Probably Counsel’s call....

s> that Oregon’s existing riparian management
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Forestry has not shown any intent to prowde riparian protectlon for non- flsh bearlng streams, which
make up the majority of coastal stream miles and flow into fish bearing streams.

nother comment letter discussed how restoring and maintaining productive aquatic habitat does not
appear to be a commonly stated objective of Oregon programs that influence the management and use
of riparian areas. That commenter went on to say that riparian corridors, managed according to
Oregon’s rules, have been significantly degraded across large portions of the state’s landscape. Other
pointed to the RipStream study findings as evidence that the existing FPA buffers do

not achieve compliance with water quality standards and the Clean Water Act.

s focused on other weaknesses in Oregon s existing FPA ruIe

Other commen

exarmple; the rules

the State Forester based on a reasonable expectation that the stream will not have summer surface flow
after July 15.” The commenter also raised issue with the lack of required riparian management for seeps

Comment [AC108]: PL: Need to be more

and springs.
/' specific — call it what it was — which ws slash piled
A few comment |etters believe Oregon’s existing Forest Practices Act and rules, combined with its ;| on the stream — which | believe is not allowed in the
r stated the Forest /| current rule (maybe the commentor used the words
" “small debris, then in that case you might have to

voluntary efforts, are adequate to protect forest riparian areas. One eomerenter-
Practices Act and rules do provide the minimum requirement for developing large mature trees that can
y also asserted that voluntary efforts, such as !

. | useit.)

Comment [AC109R108]: The commenter did

! ! referto it as small debris so | think we should leave

contribute woody debris to streams. Th
discretionary placement of additional wood in the stream, help to further create large wood debris s
| habitat that salmon need. In addition, the ry discussed other new voluntary practices that are being /| theterm here but we can describe correctly in our
. . . . /1 | response.
implemented among the forest industry, such as the retention of additional leave trees in near-stream "
1/ | Comment [AC110]: IC: Is this correct? |
L thought this study was more recent than 1999. In

areas, and targeted restoration of high-priority riparian areas that lack woody debris.
I
the next page, this study is cited as 2011

These commenters cited results from several recent Watershed Research Cooperative (WRC) studies to '
[ { Comment [AC111R110]: Made correction. J
/

support their position that Oregon’s existing forest riparian management is adequate. For example, they

state that that two of the three WRC studies indicate a positive fish response following timber harvest. L)

They also note that the Hinkle Creek WRC study found that small debris ]provides shade to non-fish Lo
X

bearing streams.
"oy
In addition, a couple of comment lgtters criticized NOAA and EPA for relying on much older studies, such ',

as ODF's 18442011 RipStream ]study and the 2002 ODF and DEQ Sufficiency Analysis, to support the S
federal agencies’ cIaim that Oregon needs greater protection of its small and medium fish-bearing /

sy stated NOAA and EPA should have considered ' _ :
‘ In addition, one comment letter felt NOAA and / Ex.5 Attorney Client
elieves NOAA and EPA’s o

newer, more relevant research,

EPA misinterpreted the RipStream study findings. They
description of the study’s findings on page 8 in the proposed findings document doesiet not align with AN
the actual conclusions of the report. They stated that the new RipStream findings™ show a wide range of N
g Groom, L. L. Dent, and L4 Madsen, "Response of Western Qregon Stream Temperatures to Contemporary Forest Management,” Forest @ N
Ecology and Management, 262.8 (2 618-1629, ™ R
Groom, LD, L. Dent, and L4 Madsen, "Stream temperature change detection for state and private forests in the Qregon Coast Range," Water Formatted: Indent: Left: 0", Hanging: 0.25",
Space After: 0 pt

sarch, 47,0 (2011, Accessed November 27, 2013, dob 10,1029/ 2009WRO09061,
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responses (small increases, small decreases) in stream temperature that are orders of magnitude less
than responses upon which conditional approval was based.

One comment |etter also reflected that the criticism of the existing FPA rules should be tempered
against the evolving science and understanding of forest riparian management. They cite how former
beliefs that stream cleaning (large wood removal) was needed to improve instream fish habitat and
increase dissolved oxygen, has now evolved to an understanding that large woody debris is needed to
achieve these goals. In addition, the commenter states that while there used to be an emphasis on
retaining large conifers along streams, that thinking has now shifted to reflect a new understanding of
the benefits of riparian hardwoods and the importance of diversity in tree species within the riparian
zone.

Acomment also cited one study that stated that annual variation in non-forestry disturbances causes
greater temperature changes than forestry harvests and that these disturbances and variations
stimulate trout and salmon population productivity.'®

Sources: 15-G-2, 28-B-1, 30-K-1, 43-BBB, 55-P, 56-D-2, 56-E-1, 56-E-2, 56-E-3, 57-AAA, 57-BBB, 58-E-2, 58-H-1, 58-
H-3, 58-H-4, 58-H-5, 67-D1, 67-D-2, 75-H, 77-H. 77-, 77-BBB, 77-CCC, 77-DDD, 79-E, 79-G

Response: NOAA and EPA continue to find that Oregon needs to do more to protect riparian areas along
small and medium fish-bearing streams and non-fish bearing streams. As discussed in more detail in the
| Hratfindings document for Oregon’s Coastal Nonpoint Program, there is a wealth of science, including
the 2011 RipStream study, that shows that Oregon’s existing FPA riparian protection practices on private
forest lands in the Oregon Coast Range, are not sufficient to meet the cold water protection criteria for
‘ the state’s temperature water quality standards.

hhe EPA and NOAA appreciate the effort that has gone into conducting the paired watershed studies

under the WRC‘. However-because-the WRE-results-are-prefiminary-and-have notyet gone-through-a - | Comment [AC114]: PL: Just checking, do we
T O T 1 S o T e reference any other preliminary findings that have

o not gone through a peer review process? | think
b there may be some in the pesticides rationale in the
review of the WRC studies found that the variation in stream temperature and the net decrease in non-peer reviewed studies paragraph.

stream temperature observed by the WRC studies downstream of harvest sites may be attributable to
factors outside of the scope of those studies (such as increased slash debris along the stream after
harvest and increased stream flow post-harvest). lDEO, also evaluated the WRC study results and
concluded that the stream temperature responses observed downstream of the Hinkle Creek and Alsea
River harvest sites are similar to the downstream temperature responses observed under the RipStream

| study].” Therefore, as stated in the Hnal-decision document, there may be other factors at play that
make it difficult to draw any definitive conclusions about the adequacy of the FPA practices from the N
WRC paired watershed study results. \

. |i Ex. 5 - Attorney Client

Science and Technology 19(1-4):403-420,

17 A

Seeds, 1, Mitchie, R., Foster, £, QDEQ, lepsen, D, 2014, “Responses to Questions/Concerns Raised by Qregon Forestry Industries Council \
Regarding the Protecting Cold Water Criterion of Qregon’s Temperature Water Quality Standard,” Qrepon Department of Environmental N
Quality and Orepon Department of Fish and Wildlife Memo, 06/19/2014 ( Formatted: Space After: 0 pt
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NOAA and EPA do not believe the federal agencies have misinterpreted the RipStream study in the
proposed findings document. In the proposed findings, NOAA and EPA stated

“A significant body of science, including: 1) the Oregon Department of Forestry’s (ODF) Riparian and
Stream Temperature Effectiveness Monitoring Project (RipStream)...continues to document the
need for greater riparian protection around small and medium streams and non-fish bearing
streams in Oregon. In its July 1, 2013, submission to the federal agencies, Oregon cited the
RipStream study and acknowledged that there was evidence that forest practices conducted under
the State’s existing Forest Practices Act (FPA) rules do not ensure forest operations meet the State
water quality standards for protecting cold water in small and medium fish bearing streams

While NOAA and EPA did not specify which RipStream study they were referring to in the body of the
proposed findings, the References section at the end of the document does provide the full citation for
the three RipStream studies, one published in 2008 and two published in 2011. These RipStream studies
assessed how the FPA’s existing riparian protection practices affected stream temperature. In their
RipStream publication, Groom et al. {2011a) found that there was a “40.1% probability that a preharvest

to postharvest comparison of 2 years of data will detect a tem perature increase of >0.3 2C”. The state’s
Protecting Cold Water {PCW) Criterion

- says that water
temperatures cannot increase more than 0. 3 oC. Therefore, the researchers concluded that [fstream

compliance with the PCW criterion may be a problem

on private forestry lands in the Oregon Coast Range.”*®

\
The statements NOAA and EPA made in the proposed findings document about the RipStream study \
align with this conclusion. To address any apparent confusion regarding the federal agencies’ AN
interpretation of the RipStream study, NOAA and EPA have revised the final findings for Oregon’s \
Coastal Nonpoint Program to further cla rify the discussion of the RipStream study to include in-text

4
recommendationsaralyses in the IMST Forest Report and the Sufficiency AnalvslswnoLW|LI15Lar1di|'1;:r the \ .
passage of more than a dozen years——as well as the findings in the -RipStream study, continue to provide { Ex. 5 - Attorney Client
valid support to demonstrate the need for additional management measures applicable to forestry and
forested lands to achieve and maintain water guality Stamdards\: NOAA and EPA continue to welcome
and support scientifically rigorous studies to evaluate the effectiveness of forest practices designed to
protect water quality and designated uses. The federal agencies are also committed to investigating

L Y

A
alternative approaches that will provide greater protection, when warranted. The fact that science will ‘:\\
continue to evolve should not prevent Oregon from taking action to provide better riparian protection P
when the current science clearly shows that the state’s existing FPA practices are not meeting the B
protection of cold water criterion for the temperature standard. Employing a nimble adaptive v
management approach that allows the state to make adjustments and to identify when additional

management measures are needed based on current science, is a core component of a state’s coastal
nonpoint program (See Section 6217(b)).

Groom, J.D., L. Dent, and L.J. Madsen. 2011. Stream temperature change detection for state and private forests in the Oregon Coast
Range. Water Resources Research 47: W01501, doi:10.1029/2009WR009061.
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As a few commenters noted, Oregon’s riparian protection standards for small and medium fish-bearing
streams and non-fish bearing streams are not as strong as those for neighboring states like Washington
and California. CZARA gives states the flexibility to develop a program that best meets their unique
needs. Therefore, while Oregon does not have to adopt the same standards as its neighbors, NOAA and
EPA encourage Oregon to look to Washington and California as potential models for the types of
riparian protection practices it may wish to consider. These practices have already been instituted by
the forest industry in Washington and California which have had to contend with similar topographies,
weather conditions, and sensitive species.

hRe'epardirw; the comment about annual variation in weather and non-forestry disturbances, the comment
does not suggest that temperature changes due to forest harvests stimulate fish populations, or that
forest harvests do not reguire additional management measures o reduce adverse impacts on in-

stream temperatu resj

Finally, NOAA and EPA note that one commenter expressed concern that in some areas, even Oregon’s
current FPA buffer requirements were not being followed. W rorn at ishile-that-may-be the Ex. 5 - Attorney Cllent
case, that is an enforcement issue. Under CZARA, how well a state is enforcing its existing policies and
programs is not considered for coastal nonpoint program approval. (See the response to Section VI.C,
Enforcement, for a fuller explanation).

E-I, Greater Protection of Forestry Riparian Areas Needed

Comment: Several comment |etters stated that Oregon needs to provide greater protection for forest
riparian areas along both fish and non-fish bearing streams. One eararremk:e provided several
examples of recommended buffer widths that the state may wish to adopt. For example, they
mentioned that the National Marine Fishers ServicedWH#S recommends no-cut riparian buffers ranging
from 150 t¢ -300 feet in width to protect salmonids. The larger buffer widths are for fish-bearing
streams, while the smaller widths are more suitable for non-fish bearing streams. The commenter also
stated the Northwest Forest Plan recommends similar buffer widths (300 foot no-cut buffers along fish-
| bearing streams and 150 foot no-cut buffers along non-fish bearing streams). The comment |etters
stated that wider riparian buffers would ensure large wood recruitment, improve sediment and
pesticide filtration, and provide sufficient tree basal area within the riparian zone to shade streams and

also provide greater protection from blow downs and ensure that if a few trees are blown down, enough
would remain to still provide a functioning buffer.

In addition to greater protection of forestry riparian areas, commenters stated that riparian restoration
was needed. They highlighted the important role large downed trees, or nurse trees, play in forest
regeneration.

One commen + did express concern with adopting riparian buffers similar to the Northwest
Forest Plan. The stated that when the Bureau of Land Management adopted the plan’s buffers, it
limited the amount of timber that could be harvested. The new buffer requirements necessitated three
landings and two more harvest units to harvest the same amount of timber that used to be done with

| one landing. The esmmente - concluded that more restrictive riparian buffers can lead to greater
ground disturbance.

Sources: 20-B-1, 30-K-1, 48-1, 55-N, 56-E, 56-E-1, 56-E-2, 57-E-3, 58-E-4
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Response: NOAA and EPA agree that Oregon needs to do more to protect riparian areas along small and
medium fish-bearing streams and non-fish bearing streams. In the final findings document, the federal
agencies acknowledge the Board of Forestry’s ongoing rulemaking process that is considering
improvements to the FPA riparian protections for small and medium fish-bearing streams. This rule may
help the state provide some of the protection needed. NOAA and EPA encourage the state to complete
those rule changes as expeditiously as possible.

NOAA and EPA appreciate the recommended buffer widths commenters provided and will be sure to
share these suggestions with the state for its consideration. CZARA does not require states to adopt
specific buffer widths to have a fully approved coastal nonpoint program. Rather, the state has the
maintenance of water quality standards. NOAA and EPA continue to work with Oregon to make sure the
state has geed-programs and processes in place to provide the riparian protection needed.

With regard to the comment about greater ground disturbance resulting from the application of
Northwest Forest Plan buffers, NOAA and EPA refer to the most recent report by the Northwest Forest
Plan Aquatic Riparian Effectiveness Monitoring Program.’® That report finds that 69 percent of
watersheds are demonstrating a positive change in condition, and that almost all negative watershed
condition scores within the Plan area are associated with fire {not harvest).

Finally, EPA and NOAA are supportive of Oregon’s efforts under the Oregon Watershed Enhancement
Board and other programs to restore forested riparian areas through voluntary activities and other
means. The federal agencies believe these voluntary measures will complement and augment a fully
approvable coastal nonpoint program.

(i Impacts of Strict Forestry Riparian Protection

Comment: A couple of comment Jetlers expressed concern about the impacts stricter riparian
management would have on forestry operations. One esrraenterletter felt requirements for larger
riparian buffer widths would only hurt the logging industry and drive up the price of lumber. Another

| comment_ - shabed-b 1 that any EPA and NOAA-proposed restrictions would limit the ability
of private forest landowners to invest in watershed restoration efforts, including enhancements to

| forestry riparian areas. The ¢ antery felt additional restrictions would smother the forest sector’s
cooperative stewardship ethic and long history of voluntarily adopting good riparian management and
other forest stewardship practices.

Sources: 20-B, 79-D, 79-F

Response: NOAA and EPA recognize that wider no-cut riparian buffer requirements and strengthening
other riparian management practices may reduce the number of harvestable trees available to the
timber industry in Oregon, and that this may have an impact on individual landowners. The agencies
note that-+ewewer; many of the timber companies currently operating in Oregon are also successfully
operating in Washington and California—states that have stronger riparian protection requirements in
place. The timber industry in those states is complying with stricter riparian protection requirements,

s Lanigan, Steven H.; Gordon, Sean N.; Eldred, Peter; Isley, Mark; Wilcox, Steve; Moyer, Chris; Andersen, Heidi. 2012. Northwest Forest Plan-the
first 15 years (1994-2008): watershed condition status and trend. Gen. Tech. Rep. PNW-GTR-856. Partland, OR: U.S. Department of Agriculture,
Farest Service, Pacific Northwest Research Station. 155 p.
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and in some cases exceeding those requirements by adopting additional voluntary practices and working
with partners on watershed restoration activities.

Bt s s o e by b peh i o g n gy g b ek g S g ey o ko enn e it p g arenna el T e et oot ol o o b o nen e
AP o S D A A B RS RS B B P B e By Ve B B o R f
that ol necessitatorostoratioRis-g-rosultindustaomavbe-gblo-to-soondless-onwatershod
ERE- W e the-RecessHate-FeStOFaHOR-AS-B-FEStHE-HISHSEHPY-FREY-BE-S1e-tE- SR AEESS-OR-Watersnes
rectoration-efforis cineeibic-buniealhomora-cock-off active to-protect amn-greg-than-to-restore.g-doars dad
restoraten-efors-since-H-s-Brleany-rrore-cost-effective-to-protect-an-ared- et Lo-re St ore-a-aerades
R . - -| Comment [AC124]: Lynda: Not sure | follow this

logic. Isindustry required to spend funds on
watershed restoration now?

_Flexibility for Forestry Riparian Management Needed, Including Use of Voluntary, Incentive-
Based Approaches

Comment: Rather than relying on strict regulatory approaches to better protect riparian areas on forest
land, a few comment |
illustrate this point, one comment letter stated that the three sites with the highest increases in water
temperature in the RipStream study could be addressed through minor operational adiustments and do
not suppork sweeping adjustrents. The commenters recognized more could be done to protect riparian
buffers, and thus water quality, salmon and other designated uses. However, they felt additional
incentive-based approaches, combined with the existing Forest Practices Act rules, would be the best
way to provide these additional protections and facilitate long-term wood recruitment and shade to
support high-quality salmon habitat. Voluntary practices they recommended included the retention of
additional leave trees near fish-bearing streams, the placement of large woody debris in streams,
plartirg-trees planting and other riparian restoration activities, a#e WarRe-riparian forests
inning to levels that promote primary production in streams and the adjacent understory (primary

production being important for salmon populations), - { Formatted: Font: Calibri, Font color: Black

Sources: 75-F, 77-CCC, 79-D, 79-F

Response: NOAA and EPA understand and respect the need for states to be able to use flexible
approaches in developing and implementing their coastal nonpoint programs. CZARA requires
management measures to be backed by enforceable authorities. As NOAA and EPA describe in the 1998
Final Administrative Changes to the Coastal Nonpoint Pollution Control Program Guidance for Section
6217 of the Coastal Zone Act Reauthorization Amendments of 1990, this can either be through direct
enforcement authority or through voluntary efforts, backed by enforceable authorities. If states choose
a voluntary approach, as the guidance outlines, states not only must provide a description of their

protection or satisfied the other requirements needed to use voluntary programs to meet part of their
CZARA 6217(g) management measure requirements.

Ik:|, Forestry Landslide Management

Comment: Some comment |elters acknowledged that landslides caused by logging practices, such as
clear cutting on steep slopes, are a real problem in Oregon and additional management measures are

2 http://coastalmanagement.noaa.gov/nonpoint/docs/6217adminchanges. pdf
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necessary to address these impacts. #-was noted that Oregon does not have sufficient programs to
reduce landslide risk and control nonpoint pollution due to logging on private lands.

Others expressed their disagreement with the federaI agencies’ proposed finding and argued that the

relationships” rather than considering the “total number of IandsI|des tr|ggered during major storms,”:
They suggested that if the federal agencies were to focus on Heersicerthe latter, one- Grelehsoe
Hat-the “potential increases in sediment delivery to public resources from landslides...is proportionally
small”. JAnother commert letter disagreed with the federal agencies scientific claims correlating
harvesting activities with landslide rates and argues that research shows “a significant dependence on
geological setting, storm size event, and other non-human factors.” They cited a three-year wel-weather
haul study the State completed in 1999 to support this claim and believed that the State responded
appropriately to the studv s findings by adopting rule Llianpes in 2003 to address landslide-prone areash]

t|meframes to evaIuate whether water quality and designated uses are impaired. In addition,
it-was-argued that EPA has not offered objective evidence that additional management

that rthe-federal-agens Sy
evigleree-thatlandslides resulting from forest management activities have caused exceedances in water
quality or negatively impacted aquatic lifel Another comment letter also stated that the agencies did not
indicate which water quality standards necessitate additional management measures for landslide
prone areas but they presumed sedimentation. In addition, a commenter noted that landslides are a
natural phenomenon and play an important role in providing added stream complexity that can benefit
salmo i'i_:]

opa-nroducad

e e

e e b
ek

iliiinallv a comment letter noted that Qregon has made numerous improvernents in this forest practices
over the years to minimize risk from landslide prone areas, demonstrating that the State has met the
CZARA requirement for additional forestry management measures relate

Source: 61-A, 63-B, 67-B, 77-J, 77-K, 77-L

Response; NOAA and EPA recognize that landslides do occur naturally and can provide additional strearm
complexity and that the State has made some improvements in how it manages forestry activities to
reduce landslide risk. NOAA and EPA note that the State did establish rules in 2003 to address shallow,
rapidly moving landslides for public safety. However, jas described more fully in the decision document
NOAA and EPA continue to find that Oregon needs to do more to proteEthigihi—risikiaindsliide areas from -
logging activities to ensure water quality and designated uses are not impaired. Based on the comments

| received, NOAA and EPA have revised the rationale in the finalfindings document to provide more

specific scientific evidence to show the link between timber harvesting and landslide risk and how

landslides increase sediment loads to nearby streams which can negatively impact designated uses

i"l"he agencies revised the findings document to reflect that additional management measures for high-
risk landslide prone areas are needed to help ensure water quality standards for sediment are achieved
and maintained and protect designated uses for aquatic life, including salmaon.

NOAA and EPA dlisagr onoth
impacts would be appropriate. While the effects of a single landslide may be diluted when a landscape
scale view is taken, the impact to a specific stream reach (or reaches); and the designated uses of that
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Comment [AC126]: CJ: EPA or the federal
agencies?

Comment [AC127R126]: The comment enly
stated EPA so | think we need to be true to the
comment.
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| Comment [AC1301: WAl AR feRs

)

Comment [HA131R130]: Allison, | added
another sentence to call out the commenter’s point
and to reinforce the point that the landslide rules
established in 2003 were for public safety only.
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stream; are real and can be significant. It is stil-important to capture and consider these impacts when
planning harvest activities so that landslide risks that can impair waterbodies can be minimized.

b,

Forestry Road Management

Comment: Several comment |etters were concerned about Oregon’s inadequate practices to control
polluted runoff from forest roads. Examples of negative impacts of logging roads to the watershed and
habitat were noted by various commenters. One grég- noted that existing rules for forest roads
are vague and prioritize logging over water quality protection. ferexample-they-claimed-Oregon's-rond
b

location-rulewdi thye -

b eyl e s oyeyerakenrs Loy ra i iaeneis e by cohrmonn e okl e fho e e e e e

SE O A FHER - QPP S HEFREOFSEO-PAFHPAHZE-FS KO- SERERrASFRREr-He - FE GHHFHRE-HRER-EE
o dedossaob e b i s el ey b i b e et LY ey e e g e g e e e e by g b e el g ai b €0 g el
BB AP PO E T T S S S A O P E PRS- EOFAFACHIL S FBHS € HER - FE-EEFr
syt ey Leve Foe £y et e el dmedielevel baeaag bhye o leve —mes et ooy ez ey el L e b el e L g e f i
AFFERE PGS TOF-TOTFESE-FOREEHETHEEE- AW HRE-FLt €5 aFe-ROT GO SHEREE-ES- R E € Se Hy e Fy-61-H
sadirnent.-orto-epsurathat delivernsdoes nob imosiewatorogalibe-Coramentars aleoctatac that the

AR OF-LO- S RS- RGPy SO0 5-POE-H B WL EF- Sk FAFAERTEFS-sH50-Statea-that-Er
pead byl ey s S b en by b s e eresi o e =y el P -y e el e e bt bt s g Loy e o e
e €L O EFE NS P et S P SR S Gt T AP PR B E )
siaber-calibu standared
WA G- CHATHE-SEE- P eI G

For example, they claimed Qregon’s road location rule is not suf 1L, stating that the rule only
requires operators to minimize risk to streams rather than avoid water guality problems, Commenters
also raised concern about road-related rules not being designed to eliminate delivery of fine sediment
or to ensure that sediment delivery does not impair water guality, Commenters also stated that the
rules do not require existing, inactive logging roads or “legacy roads” be brought into compliance with
water guality standards.

Another grewp-

25y have not cited any sources supporting

and reporting program for forest roads, fth

7
these concerns and have presented no basis for the request]: ’T|",,e,,cf"fn,','n,e,'f",t states that Washington State p

was not required to gather information on legacy roads to demonstrate to that coastal water guality and
habitat have improved as a result of Washington’s coastal nonpoint program. Trbg cormmenter-letter
contended that the 2002-2003 changes to the FPA rules to better address forest roads, as well as a
success under the Oregon Plan for Salmon and Watersheds that were detailed in the State’s submission
and are evidence that the Oregon Forest Practices Act is working as it should. The commenter stated
that

roads as needed. The commenter also noted that salmon stocks are recovering.

Source: 57-D, 57-I, 57-N, 57-0, 57-P, 57-R, 57-T, 57-U, 67-B, 75-D, 77-M, 77-N, 77-0, 77-P, 77-Q, 77-P,
77-Q

Response: As discussed more fully in the final findings document, NOAA and EPA continue to maintain
that while the State has made some improvements to its management of forestry roads, the 2002-2003
FPA rule changes and voluntary measures are not sufficient to provide the protection needed
; 14 pairments. 4 sre-corarrenters-noted-NOAA and EPA are
also concerned that the FPA rules do not address legacy road issues or general maintenance issues for
existing roads when construction or reconstruction activities do not trigger the FPA rules. The aal
findings document also explains that while Oregon’s voluntary efforts may have some promise, the State
has not satisfied the CZARA requirements to use voluntary programs, backed- by enforceable
authorities, to support this additional management measure. Fna
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Comment [AC135]: ALAN: Can you look into
this? Does WA have better practices in place for
legacy roads?

Comment [HA136R135]: Allison, under WAC
222-24-052 Road Maintenance, more specifically
..052{4) “Orphaned roads” the State of Washington
defines an Orphaned Road as a road or railroad
grade that the forest landowner has not used for
forest practices activities since 1974. Many of these
roads are overgrown or closed off, but have not
satisfied the abandonment process. For these roads
the following applies:

{a) An inventory and assessment of the risk to public
resources, or public safety must be completed by
the landowner in conjunction with the road
maintenance and abandonment plan. Based on this
WAC, the landowner did have to inventory
“orphaned” roads, which would be comparable to
legacy roads, and they did have to assess them and
fix them. [suspect that NOAA/EPA did not make
this a requirement in WA’s CZARA decision because
this rule exists in WA to address “orphaned” {legacy)
roads.
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NOAA and EPA revised the final findings document to ensure statements made were supported by
scientific literature.

mpacts of Forestry Pesticide Application on Human Health, Drinking Water, and the Environment

Comment: Many comment |etters voiced concerns about the short and long-term impacts of pesticide
and herbicide use associated with the forest industry in Oregon, especially using aerial spraying as a
method of applying these chemicals. These commenters believed that Oregon coastal watersheds are
not adequately protected from the use of these chemicals. ("‘ommur ters raised concerns at)out the

quallty, and property valuesywere Mb Erae-ist .'F SOPECFRS-GOFAFAGFHEERS-Fad ]
stated amphibians are particularly vulnerable because they have moist, permeable skin and unshelled
eggs that are d|rect|y exposed to soil and water that could be contaminated with pesticides. Another

Z 21 alse-discussed how certain chemical properties of herbicides allow them to persist in
the environment and to eventually be carried downstream to adversely impact aguatic life such as fish.
+6h into

They stated that pesticides and herbicides like atrazine can bind to soil particles and then was

cormrrenter noted that is of partlcular concern because\,ﬂ in Oregon, it is legal to spray herbicides, like
atrazine, over dry channels which can be transported downstream after rain events and potentially

harm fish.» Buring-wetker mfﬁrntlt‘“ Fudhen-the-channels-filbwith-water-atrazine-bound-to-the-soil-can-be
arried-downstrearm-and-atfect fisk

-+ PSR -eH R e T

-A comment |elter also stated that not enough is known about the interactions of various pesticides and
herbicides chemicals when mixed. The ry¥ noted that synergistic effects of unknown components of
pesticides could inhibit immune responses and pose long-term unknown issues.

| Several commenter |¢
For example, one commenter stated one finding of the report, Oregon’s Industrial Forests and Herbtc:de

| Use: A Case Study of Risk to People, Drinking Water and Salmon, that concluded there are known
endocrine disrupting chemicals entering Oregon’s drinking water sources and fish-bearing streams.

Other comment letters described acute health impacts (e.g., headaches, breathing issues; )
immediately following spray events and more long-term health issues attributed to they-contributed-te
shold’sie drinking water system tested

urine and blood tested positive for 2,4-D and atrazme metabolites. Another eommetr»l.e Iso
relayed how people in Western Lane County were found to have low levels of insecticides in their blood.
In the Triangle Lake area, a comment | re+ stated that pesticide application records showed that over
20 tons of pesticides were applied in a three-year period. Commenters also reported seeing dead fish in
streams after spray events and said that chemicals used in forest practices have been found in local
streams.

Source: 2-C, 2-F, 2-G, 2-K, 2-J, 3-A, 3-B, 27-C, 28-C, 30-G, 30-P, 30-Q, 31-D, 35-L, 40-B, 42-F, 42-M, 42-R,
42-T, 46-E, 46-K, 46-0, 46-D, 46-E, 46-G, 48-F, 48-K,53-D, 54-D, 54-G, 54-F, 54-H, 55-M, 57-CF-A, 57-CF-B,
57-CF-D, 58-1, 59-A, 62-B, 62-C, 62-E, 69-B, 69-C, 69-D, 69-E, 69-F, 70-C, 70-D, 70-E, 70-G, 70-H, 70-J, 70-
O, 72-B, 75-C, 76-A, 76-C, 76-D, 77-R, 77-S, 77-T, 83-M, 85-D, 85-E
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| [Response:‘ EPA and NOAA recognize that pesticides, including herbicices, are being observed in some - | Comment [AC137]: PC: We don’t mention
drinking water and stream samples in coastal Oregon and that many citizens are concerned about N :::E:z:g: here yet our Findings is focused on
adverse -public health and environmental impacts due to pesticide exposure. NOAA and EPA believe
additional research and monitoring is alse-needed to understand the potential impacts of pesticide use
in Oregon’s coastal areas. Thatdswhy—hrthe final decision document for Oregon’s Coastal Nonpoint
hat Oregon continue to strengthen and expand its
forestry pesticide monitoring efforts, especially within the coastal nonpoint program area. NOAA and
EPA encourage Oregon to develop these more robust monitoring protocols in consultation with EPA and
NOAA’s National Marine Fisheries Service so that sound methodologies are selected to assess potential
impacts to water quality and designated uses.

{ Comment [AC138R137]: See change made. ]

| lil., Adequacy of Current Forestry Pesticide Management Practices for Protecting Water Quality and
Designated Uses

management practices in place for the application of pesticides, including herbicicles, by the forest
industry to protect water quality and designated uses. They cited specific studies and personal
experiences of pesticide exposure to illustrate that current practices were-alowing-led to pesticides-te
impacts to human health and the environment. (See summaery comment VI.A, -{impacts of Forestry

Pesticide Application,} above.)

Commenters asserted that Oregon does not have an effective pesticide management program to
protect groundwater and drinking water. Many comment |etters focused on the inadequate spray
buffers for pesticide application. For example, commenters asserted that Oregon’s existing spray buffers
for the aerial application of pesticides, including the 60 foot no-spray buffer around fish-bearing
streams, are ineffective at protecting water quality and designated uses, including drinking water; the 60
commenter described that they observed narrow or non-existent buffers along streams that flow into
the Siletz River where there are clear cuts to the banks and aerial spraying occurring over the cuts.

Several comment |etters noted that Oregon’s spray buffer requirements, and many other pesticide
management practices, were not as protective as reguirements set by neighboring states. Commenters
felt Oregon needed larger spray buffers around waterbodies for the aerial application of pesticides and
herbicides. One comment letter also suggested a pesticide-free buffer was needed around certain land
uses, such as schools. Another eammenterlelter expressed-was concerned abeowt-that herbicide
spraying was allowed to occur in Lane County despite protection zone language and the
Water Districts-efferts to prevent application over the Clean Lake watershed (a drinking water
watershed). Another comment letter alse-asserted that additional research is needed to determine if

aerial spraying of herbicides by the forest industry is a necessary method of application.

S

Commenters did not feel Oregon’s existing spray buffers were large enough to protect against aerial
drift, which they asserted was a common occurrence given the microclimates of the Oregon Coast
Range. Commenters were concerned that aerial drift of pesticides from the application site could impact
nearby organic farms, vineyard owners, natural forest land owners, members of the community,

| streams, and drinking water sources. One comment |elter stated that although the Oregon Health
Authority acknowledges that aerial drift can carry pesticides two to four miles from the application site,

| there is no monitoring of pesticide drift after application. Another esmmente r noted that
glyphosate was detected in Jetty Creek, illustrating that legal spray buffers were not protective enough.
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‘er suggested that EPA should require ODF, in consultation with DEQ, to exercise
authorlty to review comments and require modifications of the written forest vegetation management
pIans when needed. A cornraented n :
e to provide increased protection for both fish and non-fish bearing streams during the aerlal
appllcatlon of herbicides.

with Iandowners, are aIready subject to stringent regulations and gmdellnes under the FPA and FIFRA.
One commenter also noted that ODF has developed guidelines to provide further assistance
implementing the FPA rules, including Forest Practice Rule Guidance for Chemical and Other Petroleum
Products {2009). A comment letter also asserted that practices for the aerial application of pesticides
have changed since 1998, specifically ultra-course sprayers are now used to reduce drift. The comment
believed that given these changes, NOAA and EPA’s data is old and does not support the need for an
additional management measure for the aerial application of herbicides.

A few comment |etters asserted that EPA label requirements under FIFRA were sufficient. A commenter
also noted that EPA has not revised the pesticide labels to reflect the restrictions that NOAA National

| Marine Fisheries Services’ biological opinion on the pesticide labels and says that revising the labelssays
are necessary to protect ESA-listed salmon.

Trask paired watershed 5Ludv LImL “":Jy' etk !, '“”“i") 'hu' !, k *d at-pesticide-use-in-the
Glaekaraas-Basi-Fhe-commenterreported-the-study-fouwre-that although low levels of pesticides were
detected in some drinking-stream water or drinking water samples, the levels were below toxicity
thresholds for petertalhreatte-human health and aguatic lifewss-regligile. Thestudy-alse-cormpared
arriratien-frora-urban-Ferestry-o I -gie-Found-that-the-forestland

laswereraral v deteckabledpthedekopzioRiver oventhoushforestland-accountod ke

K £
et et Tt P 2 e AT 2 St e G- T

-La-r%ﬁ-%a&ew-w%wb&w&%-&émweﬁ A commenter also stated that Oregon continues to monitor
for over 100 pesticides, which allows the state to identify potential problems with the aerial application
of herbicides, if any arise.

Sources: 2-E, 2-1, 3-A, 27-C, 28-B, 30-G, 30-52, 35-D, 35-E, 35-J, 42-H, 42-Q, 45-B, 46-C, 46-1, 46-D, 49-H,
54-B, 55-N, 56-F, 57-CT-B, 58-F, 62-B, 69-C, 70-C, 70-E, 70-J, 70-K, 70-L, 70-M_2, 70-N, 76-C, 77-R

:#5 concerns about the adequacy of Oregon’s current spray
buffers for pestludes and other pesticide management practices. Under this CZARA action, NOAA and
EPA are only eoncerned-looking at with-the adequacy of the state’s protective measures for Type N

2 byent L and L Robber, 2000, Qreqgon Department of Forestry, Aerfal Pesticide Application Monitoring Final Report, Oregon Department of
Forestry, Pesticides Monitoring Program, Technical Report 7. March 2000,
nﬂ([.‘“v Vi, CW. Anderson, and K, Morgenstern, 2012, USGS and Eugene Water and Electric Board, Reconnaissance of Land-Use Sources of

cides in Drinking water, McKenzie Rive

3
National Council for Alr and Stream Improvement, 2013, Measwrement of Glvphosate, Imazapyr, Sulfometuron methl, and Mmetfulfuron

methyl in Needle Branch Streamwater, Special Report No, 130-1,

45

ED_454-000302826

Ex. 5 - Attorney Client

c [ Formatted: Font: 8 pt

N [ Formatted: Font: 8 pt

{Formatted: Font: Calibri

o (Formatted: Font: Calibri

LS S O

EPA-6822_008079



(non-fish bearing streams) during the aerial application of herbicides. hhe finatdecisionfindings
document discusses recent (post-1998) scientific studies that support the need for additional
management measures for the aerial application of herbicides to maintain water guality standards and
protect designated uses. The findings document also acknowledges the three studies commenters cited
(the QDF, USGS, and Trask paired-watershed) discusses why the results from these studies are not
definitive for potential threats from aerial application of herbicides over non-fish bearing streams. In
addition, the findings documertt for-Sreson's-coastal-renpoint-prograra-lists several steps the state
could take to provide better protection for these non-fish bearing streams.

wunique needs and circumstances, NOAA and EPA alse-encourage Oregon to look to its nelghborlng
states for examples of more protective practices that may also be useful to implement during the aerial
application of herbicides along Type N streams. As some commenters stated, Oregon does have smaller
spray buffers for the aerial application of herbicides compared to neighboring states and could learn
from neighboring states that have similar topography, weather conditions, and sensitive species. For
example, for smaller non-fish bearing streams, Washington maintains a 50-foot riparian and spray buffer
(WAC-222-38-040). Idaho has riparian and spray buffers for non-fish bearing streams of 100 feet (IAR 20-
02-01). California has riparian buffers for non-fish bearing streams ([**), which implicitly restrict the
aerial application of herbicides near the stream.]

e[V Inadequate Notification and Transparency by Forestry Industry When Pesticides Are Used
Comment Several comment |etters expressed concern about the poor notification procedures and lack
of transparency related to the aerial application of pesticides. For example, one earrarrerkes-
described & instance where aerial spraying occurred within-their-watersheed-without warning.
Commenters stated that the public is not informed of the exact date when spraying will occur_

2 -0nly provided with a six-month window of when spraying i#wewe-may occur- »wr@w&e@l
ters also asserted that the notification requirements were vague and that pesticide
application records were not available to the public. A#One comment |etter stated that application
records are only available fi :@ the State Forester when requested. Another esraraes stated
that the Oregon Forest Practices Act prohibits researchers, doctors, and the public from obtaining
accurate information about the types and quantities of herbicides that are sprayed.

Sources: 40-C, 42-G, 42-J, 42-K, 42-L, 42-P, 42-S, 46-E, 46-1, 48-G, 48-M, 53-D, 54-G7, 70-M, 85-1

Response: INOAA and EPA recognize the commenters’ concerns on notification requirements for
pesticide application under QOregon’s Forest Practices Act. NOAA and EPA have recommended that
Qregon improve its notification form by including protection of all streams including non-fish bearing
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- Comment [AC140]: Jenny: Confirm this is

accurate.

2
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-1 Comment [AC142]: JENNY: please provide the

specifics. This gaps still needs to be filled in in the
decision document too.

Comment [AC143R142]: EP: | wrote Jenny Wu
an email about how to approach this citation.

Comment [AC144R143]: CJ: Are you missing a
citation? Consider explaining why CA’s riparian
buffers implicitly restrict applications of herbicides
near a stream.

Comment [AC145]: Need to make sure this is
consistent with final language in the decision
document.

-| Comment [AC146]: JENNY/ALLISON: Check

with language in final rationale and revise as
needed.

Comment [AC147]: Lynda: While this statement
seems straightforward, I’'m not sure it comports
with EPA or FIFRA policy — e.g., are there public
notice requirements or obligations when a farmer
sprays his corn field? When a homeowner sprays
his/her yard? If there are specific
requirements/expectations by EPA about public
notice before the aerial spraying of herbicides in a
forestry context, they should be referenced in a
revised intro sentence. Otherwise, | recommend
this sentence be deleted and we go straight to the
factual answer about what we include in the
decision doc

EPA-6822_008080




LN, Inadequate Forestry Pesticide Monitoring

Comment: In addition to their general concern about pesticide use by the forest industry and
inadequate spray buffers when pesticides are applied, several comment letters expressed their-concern
about the iradequacy of Oregon’s water quality monitoring efforts following aerial application of
pesticides and herbicides on forestry lands. One comrmenterletter stated that Oregon has no program
to determine the presence of forestry pesticides in the air t 4 resulting in drift and deposition onto
surface waters and soils. Commenters zlso gave many examples of how they believe drinking water,
human health, and fish and wildlife have been impaired by aerial spraying.

One comment |etter noted without effective monitoring protocols, the state lacks data to prove aerial
application is a problem and that improvements were needed. For-exaraples-eAnotherne comment
letter stated there was no monitoring of aerial drift even though the Oregon Health Administration said
chemicals could drift two to four miles. A letternether¢ommerntar also noted there was little to no
coordination between DEQ and ODF on pesticide monitoring. A few comment alse-questioned
NOAA and EPA’s praise of Oregon’s Water Quality Pesticide Management Plan. The lettersy noted that
while the state purportedly uses water monitoring data to develop adaptive management approaches,
the state actually undertakes very little pesticide monitoring and that there is no evidence the state
collects any data in coastal watersheds.

A

It was pointed out that while NOAA and EPA found state-level frameworks and actions sufficient for
addressing pesticide water quality controls, none of the pilot monitoring programs supporting this
finding occur in the coastal zone. A commenter also added that the agencies “improperly assume that,
adhere to existing state laws and programs concerning water quality and pesticides, then Oregon’s
CNPCP would warrant approval.” The commenter contended that existing state and federal laws do not
sufficiently address a large portion of pesticide application activities and do not collect necessary
pesticide application and risk data. Referring to Oregon’s Water Quality Pesticide Management Plan,
which has a component that relies on monitoring data, a commenter noted that the state does little
monitoring of pesticides and there is no indication of data being collected in coastal watersheds. A
commenter also expressed concern with the lack of timely coordination between DEQ and ODF on
pesticide monitoring-r-a-tirnel-manner.

However, other commenters noted that the Board of Forestry specifically requires effectiveness
monitoring and evaluation of the chemical rules which lay out how applicators should use pesticides.
They state the rules are designed to ensure chemicals do not occur in soil, air, or waters in quantities
injurious to water quality or the overall maintenance of terrestrial or aquatic life. A commenter also
noted that that state has established pesticides from forest practices as a low priority in the EPA-
approved Water Quality Pesticide Management Plan because pesticide monitoring for forestland has
shown that pesticide concentrations are below the lowest benchmarks provided by EPA.

Source: 27-B, 27-D, 30-R, 30-S, 42-G, 42-H, 42-N, 42-0, 46-H, 48-H, 49-H, 49-I, 53-D, 53-H, 53-I, 54-E, 54-

Comment [AC148]: JENNY/ALLISON: Compare
to final lang. in decision doc and revise as necessary.

F, 54-G1, 57-1l, 57-114, 62-C, 62-F, 70-B, 70-F, 70-J, 77-R, 77-T T
e
e

[Response: ]In order to employ an effective adaptive management approach to pesticide use, as Oregon

A e ST . Comment [AC149]: CI: Do we believe that there
has proposed, it is important for the sState to have a robust pesticide monitoring and tracking program /| has been insufficient studies done to make that

in place that includes timely sampling {e.g., right after aerial application) and monitoring sites /| determination (herbicides not at harmful levels)? If
throughout the coastal nonpoint area. jAlthough some monitoring studies have not found herbicidesat | 3% weshould state that.

harmful levels, as discussed more fully in the final decision documentL NOAA and EPA believe Oregon ) JENNY: Can you address?
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would benefit from improved pesticide monitoring, especially expanding its pilot Pesticide Stewardship
Program to include several sites within the coastal management area.

Leyiyen re-a-real-oroblem-in-Creson-and-additional-manasementa L e
PO Y elelee T e W L WY Lo =W P W | 2Rk AN oW O Doy 2 4 T TN o
N Ly el lied ey e \b oy yeeeeyhF ey e by e o b L e Fext: le el et | e eves it e D b i oy ey
losgine on-orivate-l rrlr
Otbare aypraccoe. their ol roernentwith-the foderalacapcies-proposed-findineand-areged-that £k
evighe qmw«mm»ay

pedobieyme by e ot by eve gl bl e en 4l ol g e v Jrire-raaor-stormesH
FErH OSSR e - GO G e FRE-trt e AT - ianetsHeles-r HEEE - P - SO PR S Tt
~onsiderthelatter onewonld-seethat-the fnotantial pere g - Sl e et e blie-ras o

H et S ekt FrErc - -+ e L T 2 R 2 f

e ey

Payat In o) Lot anbet by o speobene ey = i e
i : s et u

ol sas. are.rnnaipeck. e
A ekt e 2 i H

W B E ekt he additionalmanacement
PTG L bR AR -G iy e O e R SIS e b BE G OB oyit e Ree
thatlandslides resulting frorm-forest-anaserment ities-have-cabsed-exceadancesinwateraLaliby-or
Respense-NOAL anrd ontinue to-find-that Orecon-needs-to-do-meoke-to-protect high-risk-landshde
-’ z H N LAY~ N LY SR TTRET *. (LNA e =y T Ty ¥ LA “auuava e .«n T \H\b“ LI B A A A R e Y A
AR O BB GO E-h OmEB S O L E-E B S S R Gk bk
AR S -Feeeivet-NG L ERA- the-rationale-in-the-fina BEavie
‘ + S0 widenceto-shove the-ink bebaeen-tirmberharvest Ae-how
T T R p el PP P PO G

MO f-and-ERA-disagre wddter-landscape-seale-approachto-assessinglandshide

Sl il ot

A b when-alandseape-seale-viewmig-tal
2 el b e gl sheduses.of-thak-strear--arereal-and
iy ik I tlandshiderisks that-canimpairaaterbodios-can-berminivzad
i u“ﬂll 'rl b EE e Fem et el Ak Ly =y
\Ln [ ot Were-Rreke RO AR reesad ey e, .,
s ey mey o AL . laimed-Gresonsroag
@My—«rm’wmﬁ@-pem—l%m irdrrize-Fiskto-strearmsrathertHhar-r o’w%gm&»hemrm
oid-water-gualibrorobleams-is-nok-st - OO COPRenEars-ralsed aith Oreson.
b MR .H o o s el LT ) '“lurl rl iy b el esi i enel L oy e b o b ol e Ly g o e ol
L e e gl el e s e sl e e g et e e b g a gy e e Lk g0 e e e o e ] ke bl ko
rdes-do-notreguire-existine inactivelossineroads-or- e roads” bebrowshtinto-cormplian Al

AR EE-EHAD

48

ED_454-000302826 EPA-6822_008082



Rother-grous b ! EesSa-thelE-coneerns-ahout
Eeyp et ey mei.cl e v b =y b M T i g e e g e e
g b e Ty et I L T W =) b4 LN by PR ol R oW oW B e
FEPSFHRE-BFOS Y-Rave-Rot-He-aRy-SOUrCes-SUP PO rHng-thes RECFRS-BAEH-RTY
presented-no-b oramentor-contonded-thatthe-2002-2.003-changes to-the bR
prlestobette for-Salmon-srd

Fei-ismorking-as-H-shote-The-cormrmenk
el el e e S R A ST S e e O e el Tl O o e I LT Ty [evupgey
stocks Srorocoyuering
o 7k T nA 7L 7 ~ o o ~ 7 o
i

finalfindings-docurnent; NOAL-aned-Ef
e -PABEle-SORRe-IFRBreverRers-fo-His-rranasernert-o+fore

O R S P A G S S L EOSA E POE- gt by e gl bl ey e e nooded-forwakor
o M Y Gt L Loyt el B e el s ok
16 e B N FE A S B S B PO ER B A HA LR R GO S5 FeyE-eud s tin g reaela vl an
5 ss-legaey-roadHssues-orgenerabmalntenancedssuestor-oxdstingroads-when
sk ek ey e e e ok pekd ey e iy ke e eyt e er e b el Tl ey Fim Fimebim e oleven e et = le e
P T TV | P PPy T P P D Y APy P AT
CZAL A peon oy oo o bt e srars o baelad-bu-antoreos bl o ;
CERARLregre e kst lartar-programs,backed-by-erforceable-authori
delitiorn a o o n S O A GRS S E R based-on-the-commantoreaaiodNC y

) Forestry Clear Cuts

Comment: Comment 245 expressed sheir-concerns with the amount of clear cutting that occurs in
Oregon. They-C anters disagreed with the FPA rule which allows up to 120 acres of forest to be clear
cut and stated that the rule did not consider the cumulative impacts of multiple clear cuts. Commenters
discribedussed how clear cutting impacts water quality. They noted that clear cutting H#-leads to
increased sediment runoff and is typically followed by pesticide and herbicide applications that also
runoff to nearby waterways. They noted that increased sediment loads lead to the loss of fish spawning
habitat and that toxics from pesticides and herbicides can also impact aquatic and human health.
Commenters reflected that Oregon’s lack of riparian buffers made the impacts of clear cutting greater
since adequate buffers were not left to help filter sediment and pesticides from runoff before reaching
waterways. In addition, commenters were-are concerned with clear cutting on steep, erosional slopes,
which contributes to landslide problems and further impacts water quality. One comment |
argued that clear cutting is not sustainable and Oregon needs to practice sustainable forestry.
Commenters provided examples of clear cutting in Oregon’s coastal area such as: extensive clear cutting
in riparian areas, including waterways that provide drinking water; clear cutting on steep slopes with
erosive soils; and clear cutting that-has-occurred in areas within designated spotted owl sites and high-
risk areas.

Source: 12-A, 40-A, 42-D, 43-D, 53-F. 75-B, 75-C, 75-D,

Response: NOAA and EPA recognize that clear cutting, if not managed well, can have adverse impacts to
water quality and designated uses. That is why NOAA and EPA placed a condition to develop additional
management measures for forestry on Oregon’s program that specifically require the state to provide
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greater protection of riparian buffers around small and medium fish-bearing streams and non-fish
bearing streams, for the protection of high-risk landslide areas, and greater riparian protections during
the aerial application of herbicides along non-fish bearing streams. These additional management
measures will help protect water quality and designated uses from the impacts of clear cutting. The
state has failed to address these additional management requirements to date. Therefore, NOAA and
EPA find that the state has failed to submit a fully approvable coastal nonpoint program under CZARA.
The final findings document recommends actions Oregon can take to address these additional

management measure requirements and thus help protect coastal water quality from adverse impacts
associated with clear cutting.

IAGRICULTURE

Note: NOAA and EPA invited public comment on the adequacy of Oreqgon’s programs and policies for
meeting the 6217(q) agriculture management measures and conditions placed on Oreqon’s coastal
Nonpoint Program. The invitation was provided because NOAA and EPA received expressed concerns
that water quality impairments from agricultural activities within the coastal nonpoint management
area are widespread and that the State’s programs and policies may not adequately meet the 6217(q)
management measures for agriculture to protect coastal waters, NOAA’s National Marine Fisheries
Services’ (NMFS) recent listings for coho salmon and draft recovery plans also found that insufficient
riparian buffers around agriculture activities are one of the contributors to the salmon decline, These
concerns and NMFES’s action prompted NOAA and EPA to seek additional information from the public on

[The\ federal agencies appreciate the comments received and will carefully consider them as the agencies
continue to work with Oregon to develop a fully approved coastal nonpoint program. The December 20
2013, proposed findings did not include a proposed decision on whether or not Oreqon had satisfied the
CZARA 6217(q) agriculture management measures. Since the public did not have an opportunity to
comment on a specific proposed decision and rationale for that decision, the adequacy of Oregon’s
agriculture programs is not currently being considered as a basis for the determination finding that
Qreqon has failed to submit an approvable coastal nonpoint program, The public will have an
opportunity to comment on NOAA and EPA’s proposed decision reqarding the agriculture management
measures at g later date, Below is a summary of comments EPA and NOAA received on Oregon’s
agricultural proqgrams,

A. Ability of Oregon’s Agricultural Programs to Meet CZARA Requirements

Comment: Some comment letters noted that they did not believe Oregon had satisfied the CZARA
requirements for Agriculture and the conditions related to the agriculture management measures that
NOAA and EPA placed on Oregon’s Coastal Nonpoint Program. They noted that Oregon must address
impacts caused by polluted runoff from agricultural activities. Various points were made about the
inadequacy of the management approaches and programs the state relies on to meet the CZARA
requirements (see additional comments related to agriculture below for detailed examples).

| Other comment |¢

ers felt that the State had satisfied the CZARA agriculture management measure
requirements and the conditions placed on its program related to agriculture (see additional comments
related to agriculture for detailed examples). They stated that finding otherwise would be unreasonable
# would also hold Oregon to a higher standard than other
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states. Some commenters also contended that if NOAA and EPA find that the State has not submitted an
approvable program for agriculture, that decision would punish the agriculture community; they would
lose important federal funding that help reduce polluted runoff from agricultural activities.

Source: 5-B, 13-C, 19-C, 44-F, 47-B, 49-G, 56-J, 60-A, 64-A, 64-C, 65-F, 66-A, 66-C, 66-A, 68-C, 71, 84-B

Response: MOAd-are-Eic-imvited-prblic-cormprent-on-the-adearaep-of-OF ,;.m 'r.,;ri:m are-potie
Fevprpym et o dbo o fo 34 FL gy o enimient s by ey RS eFRert > N TN R WV e KL P ,vu d-or-res e e e |
MNopooiat-Rroararm.The federal asencias-aporeciate-the raents received-andwil considerthem

I ] L gyan ettt e S e e ke 200 )f\ﬂ I s R Wt RV W e e N oW . N AT e A Tl r
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public-did-not-have an-ooporiumboto-comment on-a-specificoronosed-decsion and-rationale for that
e --D h -I-\L e AN TR Fo s e b L e e s e e e B ey e e ey g e fog e el g )y o | g ] b I\Ln |r'w-
has-failed-to-submit-an-approvable-coastal nenpoint-program:-The-public- will have-an-oppertunity-to

o VR e IM‘"\ pned oL B2 e e e i 5 \ru ru u LI el cn bk ey ) uﬂlnw- Y LA w‘l PR S i+
later-date-See “note” al the beginning of this section.

B. Extent of Nonpoint Source Pollution from Agriculture

Comment: Several comment |etters questioned NOAA and EPA’s claim in the proposed findings
rationale that nonpoint source problems from agriculture are widespread. Commenters stated that
agriculture was not the predominant land use within the coastal nonpoint management area. Two

rs provided statistics on the extent of agricultural land within the coastal
nonpoint management area to support this claim. While they presented slightly different statistics (i.e.,
agriculture land represents only five percent of land use in the coastal zone with pasture/hay use the
predominant land use versus 25 percent of land within the coastal nonpoint program area is agriculture
but less than one percent of those agricultural lands are used for activities other than pasture/hay), they
arrived at the same conclusion. Given that agricultural land comprises arn small overall land area and
that most of these agricultural lands are used for pasture or hay, potential water quality impacts from
agriculture are reduced since there is little opportunity for soil disturbance or nutrient loading from
traditional row crops. They contended that most ambient water quality monitoring reports indicate “fair
to excellent water quality” and monitoring sites with poor conditions are not due to agricultural
activities.

The same commenters did not feeI that NOAA and EPA supported their statement in the proposed
NOAA and EPA’s sole reliance on NOAA National Marine Flsherles Services’ (NMFS) recent listings for

| coho salmon and draft recovery plans (both under the Endangered Species Act). One comment JetLt
stated that the draft salmon listings and recovery plan findings are based on opinion and anecdotal

| evidence and are unsupported by scientific fact. Therefore, the lettery requested that NOAA and EPA’s
references to the coho salmon listings and recovery plan findings as they relate to agriculture impacts to

| water quality be removed. Another corarmert tated that NMFS’s listings and plans did not
support a conclusion that water quality or designated use impairments due to agriculture are
“widespread.” For example, the commenter reflected that the NMFS documents do not specify which
land use(s) require greater buffers to adequately protect coho salmon.
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However, other comment |etters noted that polluted runoff from agricultural activities jwas a significant
concern and contributed to water quality degradation. They noted that Oregon must address nonpoint
source pollution impacts from agriculture. (See also response to “Effectiveness of Oregon’s Agriculture
Programs for Achieving Water Quality Standards and Protecting Designated Uses” comment.)

Source: 13-C, 19C, 64-H, 66-H, 68-H, 70-0, 71-B, 71-F, 71-M, 84-C, 84-G

Response: MOLi-and-EHi-invited-publie-corament-on-the-ade .wx"y H-OreEeR - S-programs-and-policke
for-meetinethe-Selel-aeroulvre-ms - RS S L aS d-conditions-olaced-onresons-toashs
Nerpetat-Rrograr %H@GW%W@OHH@GWH&HMWWH% -eonsieerthers
) A L, YL l\h- Fe SV ST N W0 T 45 e el Fim el ere eliel e Fie el e ASHO-S R
Aosely-Hewever-th serrber-20-2043-propesed-findings-chd-pe -gleciston-on
ahether-or-not-Ore m-had-satisfied-the-CZARA G2 el aericuure PR R e S - Sinee-the
n@whrawaaﬂmﬁ@omnw L E-EOFRFREFE-OR-a-specfieproposed-decision-ane-rationale-for-tHhat
decisiop--the-adeauao-of-Ope el o e D O Er S A S-SR Ok vasisforthe finalfindines-that-Oresop
[ failed fo-subrmit-an-ane ble-coastal-nonpoint PrOSFar Tk g B skl aagil]. by L O E0
COFAFAETE- %M@AA-%W PR GG - <regwwwheuwgmltmmwm PRSP EG-or-a
laker-dateSee “note” at the beginning or this section,

C. Effectiveness of Oregon’s Agriculture Programs to Achieve Water Quality Standards and Protect
Designated Uses

Comment: Several comment |etters expressed concern that the approaches Oregon reIies onto meet

are achieved. Another eorarremterletter ‘eawﬂe«’:i—@mb(:“u(:ved Oregon’s pesticide management practices as
kg inadequate to meet water quality standards. One comment Jetter stated that ODA publicly
ac nowledged that even 100 percent Ia ndowner compliance with the current AWQMA ruIes s not

for the state to include agrlculture management measures that enable the state to achleve and maintain
water quality standards.

Commenters provided several examples of why they believe Oregon’s agriculture programs are unable
to meet water quality standards and designated uses. One commenter mentioned that Tillamook Bay
was closed to shellfish harvesting for 100 days of the year due to polluted runoff from dairy farms.
Another commenter stated that Oregon’s Water Use Basin Program failed to maintain minimum water
flows, which resulted in impairments to water quality and habitat needed for sensitive and endangered
species.

| Several other comment letters, however, stated that Oregon has developed water quality standards
designed to protect designated uses (including coho salmon and other endangered or threatened fish
species) and that Oregon’s agriculture programs, including the AWQMA Program, are designed to
ensure agriculture activities do not prevent the State from achieving those water quality standards and
protecting species. One commente ited excerpts from the North Coast Basin AWQMA rule that
staterameng-etherdines: “No person conducting agricultural land management shall cause pollution of
any waters of the state or place or cause to be placed any wastes in a location where such wastes are

| likely to escape or be carried into the waters of the state by any means (ORS 468B.025(1)(a}),s” and “No
person conducting agricultural land management shall discharge any wastes into the waters of the state
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if the discharge reduces the quality of such waters below the water quality standards establish.” (OAR
603-095-0840),

Source: 46-H, 57-AA, 57-GG, 57-NN, 65-G, 66-E, 71-N, 78-F, 78-G, 83-G, 84-B

Response: NOAL-and-ERA-invited-public-comment on-the-adegracy-of Oregon’s-programs-and-policies
for-meetnethe 2 Het-aerieulre. mamgemaeﬂpmemmm m«%lomm-@#a{ reh-oR-Hrepers-hoastal
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laker-dateSee “note” at the beginning of this section.

D. Effectiveness of the Agriculture Water Quality Management Area Program and Plans for Meeting
the CZARA Management Measures

| Comment: Several comment |etters expressed concern with Oregon’s reliance on the Agriculture Water
Quality Management Area (AWQMA) Program to meet the CZARA management measures and address

| polluted runoff. However, other comment letters were supportive of the program and thought it did
enable the state to meet its CZARA agriculture requirements.

concerned that the AWQMA plans, which include the CZARA management measures for agrlculture in

| their appendices, are voluntary. One comment |etter cited Oregon statute and rules that state: “The
rules adopted under this subsection shall constitute the only enforceable aspects of a water quality
management plan” (ORS 568.912(1)) and “Area rules are the only enforceable aspect of an AWQMA
plan” (OAR 603-090-000(4})). The commenters were concerned that the AWQMA rules, which provide
ODA with enforcement authority for the program, do not include specific requirements consistent with
the CZARA 6217(g) management measures that adequately protect water quality. They believed the
AWQMA Program jpwas not sufficient for meeting CZARA requirements because management measures
must be backed by enforceable authority under CZARA. The CZARA management measures in the
appendix of the voluntary plans are not enforceable.

A few commenters who participated in AWQMA planning efforts for several different coastal basins
cited personal observations that supported their conclusions that the voluntary AWQMA plans lacked
specific requirements to adequately protect water quality. One participant with-the-Mic-Geast-Basin
described how the Mid-Coast planning team rejected including more specific protections for riparian
buffers in the | even though they were repol
such as temperature increases and bacteria contamination from livestock, were created or being

___________ lequatbeeause- riparian vegetationwas-inadeguate. Another commenter who had
experience with the Inland Rogue AWQMA plan stated that what was deemed an inappropriate land use
practice was subjective because the plan and rules lacked specific thresholds for what was or was not an
inappropriate activity.
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One comment, | concernedl- that ODA does not have an implementation plan,
with interim milestones and timeline, in place to ensure the voluntary actions in the plans occur.
Another comment r also eatted-euk- he State’s inability to point to significant achievements of
the AWQMA Program to improve agriculturale land use practices that have caused or contributed to
water quality impairments. The comm ¥ believed that since the AWQMA plans and rules have been
in place since 2007, the State should have more to show for the program by now if it was actually
achieving its goals to protect and improve water quality.

Several other comment |etters had a different perspective. They felt that the AWQMA Program does
enable Oregon to satisfy the CZARA agriculture management measures and the conditions related to

agriculture that NOAA and EPA placed on its coastal nonpoint program. fThe commenters stated the .~ 7| Comment [AC153]: CI: | assume these are
coastal AWQMA plans directly reference the CZARA management measures and that ODA has the different commenters than the one who believed

. . S , o X that the plans and rules exceed CZARA
authority to require the CZARA management measures and to impose additional measures, if necessary.

requirements. True?
They believed the AWQMA plans and rules provide sufficient goals, policies, and authorities, to improve

water guality within coastal watersheds. One comment letter contended that the AWQMA plans anel

FHe L SEOEHEA AR AR OE R 25 oasta-AMOMA-plans-chresth-referenee - - Comment [AC154]: C): Did the commenter
the-CZARA-FAaRaEerment-Feasures-ane-t ibrto-roguire the CZARA-management explain the basis for his conclusion or was it just a
) ) Ly b ) g | ) e Lo 1| s SN ] = Ll AR statement? If he or she described the basis then
FAERSHFEEAFEHO-Hpese-a e eibomal-Freasres;-Hm betewves-the MAeplarrs-arek-ral ' | please include.
provide-sufficlent-goals-policles-and-avthoriies; p-graaHiby-withiprcoastab watersheds -
Lt TSR T A R TR e - -7 o o - N Comment [AC155R154]: Yes and see edit to
\ | avoid redundancy and include reasoning following
. . . . Y
%Qﬂ-e—e:{-wnme-mew—&tafteeL#m%:EkH}AWQMMImgmm{-|nclude‘a many practices that are consistent with (or || statement.
exceed) the CZARA management measures. For example, the plans and rules ensure animal wastes are  *, Comment [AC156]: CI: | assume these are
N N N N N n N N N N 4 i i
placed to avoid impacts to water quality, site capable riparian vegetation is in place to reduce erosion, W different commenters than the one who believed
i i L . i Lo VA that the plans and rules exceed CZARA
strict nutrient limits are established for waterways, and livestock access to waterways is limited to v\ | requirements. True?

protect water quality and streambanks. + | Comment [AC157]: C1: If this is the same

\ | commenter who stated that the rules etc exceed
| Afew comment letters objected to claims by others that the AWQMA plans and rules do not provide + | CZARA requirements, then | suggest consolidating

both ts.
specific practices or requirements, such as set buffer widths. They claimed mandating such specific W o commen

requirements be included in the plans or rules would be applying a “one-size-fits-all” approach which is ( Comment [AC158R157]: Combined.

| contrary to the inherent flexibility CZARA affords. One comment |etter also stated that neither CZARA
nor the 6217(g) guidance prescribes specific agricultural practices through the CZARA management
measures.

Some commenters, who included several farmers, described how ODA works with ranchers and farmers
to modify, reduce, and remove ineffective agriculture practices. They stated that farmers have worked
hard to meet or exceed water quality standards by working with the State to develop AWQMA plans to
set watershed goals and prioritize investments to enhance water quality. Farmers noted that they
willingly participated in the AWQMA Program and ¢gther voluntary programs because they had the
understanding that the program and their voluntary efforts would meet all federal and state regulatory
requirements for agriculture.

Commenters also noted the success of the state’s AWQMA Program and voluntary efforts over the
years. For example, one comment Jetler stated between 1998 and 2012, the Oregon Watershed
Enhancement Board (OWEB) contributed nearly $18 million to support coastal agriculture projects and
Soil and Water Conservation Districts and landowners provided an additional $5 million in-kind support.
These efforts restored over 950 linear stream miles and improved agricultural practices that impacted
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over 2,750 acres of farmland. In addition, the commernter|e also stated, that landowners voluntarily
enrolled thousands of acres of farmland in federal programs designed to improve water quality.

Source: 55-E, 56-J, 57-CC, 57-EE, 64-C, 64-F, 65-B, 65-C, 65-D, 65-E, 65-F, 66-C, 66-F, 68-C, 68-F, 71-A, 71-
B, 71-C, 71-G, 71-K, 71-N, 71-P, 71-Q, 71-R, 72-A, 73-A, 78-H, 78-1, 78-K, 84-D, 84-1, 84-N, 84-0
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ey ekl b o o297 g ey e rrelidh e gl e n(‘\w«- resry e et
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larter-date: See “note” at the beginning of this s

E. Need for Oregon’s Agriculture Programs to Have a Greater Focus on Prevention Rather than Rely
on Addressing Water Quality Impairments After They Occur

Comment: A few commen ers asserted that the AWQMA Program and plans only focused on areas
with known water quality impairments. They felt that the AWQMA Program did not provide sufficient
protection foref more pristine areas to prevent them from becoming degraded. They stated by focusing

on impairment rather than protection, ODA is allowing polluting practices to occur for many years until
water quality becomes degraded and is documented through a TMDL. Commenters were also
concerned that the AWQMA plans do not require restoration, especially pertaining to riparian buffers
surrounding former agricultural sites. (See also discussion under Agriculture-Buffer and Agriculture-
Legacy Issues comments.)

ers disagreed with NOAA and EPA’s statement in the
proposed flndlngs document that AWQMA plans focused primarily on impaired areas. They stated that
landowners generally are gerperalby-expected to protect water quality, not just impaired waters. They
believed that ODA implements controls through the AWQMA Program to address sources of existing
impairments as well as prevent polluted runoff-elsewwhere. One comment letter provided a specific
example of the North Coast Basin rules (OAR 603-095-0840) to illustrate how the standards address
impaired areas as well as provide protection and restoration benefits. Another comment | r alse-felt
that ODA was coordinating well with DEQ to ensure continued integrity of the AWQMA Program and
plans and ensure that landowners have the tools and adaptive approach to address polluted runoff.

Source: 46-H, 55-F, 80-1, 84-A, 84-D, 84-M, 84-P
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laterdate-See “‘note” at the beginning of this section.

F. Effectiveness of Oregon Department of Agriculture’s Enforcement of Agriculture Programs

enforcement problem. They argued that CZARA does not require states to take specific enforcement
action to receive approval. Rather, states only need to have management measures in place, backed by
enforcement authority, which they believed Oregon has done.

‘ Commenters that were concerned about enforcement of Oregon’s agriculture programs believee
Oregon’s complaint-driven enforcement approach jwsas not sufficient and that the state jwas not using
its enforcement authorities when voluntary agriculture approaches fail to protect water quality. For
example, one commenter, who is an agricultural landowner and a member of an AWQMA local advisory
committee, giseussed-nol I
complaint driven and compliance was voluntary. The sormrmenter- uestioned the effectiveness of
this approach for protecting water quality and designated uses when ODA only issued three fines over
the last eleven years.

Comment [AC159]: C!: Did he or she said who
and from what agency told them that? If so, include
(not the name but the agency).

T Comment [AC160R159]: Comments did not }

N
N

provide these specifics.

One comment |etter felt ODA workse€ to protect the agriculture industry more than implement the
authorities it has to protect water quality. As a result, enforcement iwas only taken for very egregious
cases and even then, it proceedse slowly. Another comment letter also stated how difficult it could be
to get ODA to take action on a complaint since only signed complaints actually triggerse¢ an
investigation. Another comment, i that polluted runoff from agriculture wais

o
=
&
&
&

standards. Over all, these commenters believed ODA’s lax enforcement has allowed agriculture activities
to continue to cause and contribute to water quality and designated use impairments.

Ler also was concerned that ODA lacks an implementation plan to ensure
that voluntary implementation of the AWQMA plans and other voluntary efforts occur. The Iy
noted that the implementation plan should include a proactive approach to enforcement (i.e., not rely
entirely on a complaint-driven approach) and an enforcement response plan to ensure proper
enforcement procedures and corrective actions are triggered when voluntary agricultural efforts are not
being implemented or when voluntary approaches are not successfully protecting water quality.

Other comment |etters provided an opposing view. They argued that most agricultural landowners
comply with existing water quality management rules and meet relevant CZARA requirements. They
asserted that Oregon has a process in place to effectively address noncompliance issues and that ODA
has the ability to enforce the AWQMA program and ensure compliance with water quality requirements.

They refute claims by others that few ODA enforcement actions over the years demonstrate that ODA
does not have the ability and/or will to enforce the AWQMA program and ensure water quality is
protected. E#-the-corraryy-t]

closely with the noncompliant landowner to make necessary land use changes voluntarily before turning
to enforcement. Therefore, they explained that most issues are corrected before a formal enforcement
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action is needed. Commenters also highlighted the existing review and monitoring processes ODA has
enacted to track program “implementation and effectiveness”. (See also discussion for “Agriculture-
Monitoring and Tracking” comment.)

As noted above, Haey- 5 also contended that while CZARA requires the State and its agencies
to have enforcement authority for the CZARA management measures. One comment letter stated that
CZARA does not require states to take a certain number of enforcement actions or meet a specific

| enforcement threshold. The commentery believes that not only does ODA have suitable enforcement
authority but the state’s July 2013 coastal nonpoint program submission, which provided examples of
several agriculture enforcement actions, demonstrates that ODA has used its authority to enforce the
AWQMA rules, where necessary and appropriate.

Source: 41-C, 46-H, 53-E, 54-K, 55-1, 55-D, 56-J, 56-K, 78-J, 80-F

Response: NOAA and EPA recognize there are concerns about how well Oregon is enforcing its
agriculture programs, including the AWQMA Program. NOAA and EPA continue to encourage the state
to improve enforcement and tracking of the AWQMA Program and to ensure the state is using its
authority under the AWQMA Program to the fullest to protect water quaIity and designated uses.
particular program for coastal nonpoint program approval, onIy whether or not the state has processes
in place to implement the CZARA 6217(g) measures. (See response to Comment IV.C, Enforcement, for
fuller discussion of this issue).

G. Inadequacy of Oregon Water Resources Department’s (OWRD) Water Use Basin Program for
Meeting Irrigation Management Measure

| Comment: One group-comment letter noted esrarmented-tthat the Oregon Water Resources

Department’s (OWRD’s) Water Use Basin Program is inadequate for meeting CZARA requirements for
| agriculture. The
Use Basin Program supports the irrigation measure and re|terated that Oregon’s Basin Programs do not
ensure that water quality and habitat for sensitive and endangered species will ret-be-irpaired
protected. The lettery urgese EPA and NOAA to look closely at the deficiencies of the Basin Programs
before attributing any water quality or fish habitat protection value to them as a measure in support of
Oregon’s agricultural conditions The lettery add see that Oregon’s rules provide no assurance that water

to protect minimum perennial streamflows and instream rights held by OWRD for the protection of
aquatic wildlife and water quality. The_ yeomeheed-requests that EPA should disapprove Oregon’s
agricultural measures and acknowledges! the lack of protection offered by Oregon's Water Use Basin
Programs for preservation of aquatic life and designated uses in the agencies' final determination.

Source: 65-B, 65-C, 65-D, 65-E, 65-F, 65-G

e T L
Fer % -

ERA-vited-pulbh raey-of-Oregon's-prograrms-and-polic
L aepcubyre-me Sre-FeasHres-ahd-conditions-slaced-on-treson s-Goastal
‘Me%miwge%eﬁwiraemmhwwwm FEEEE Hh-econsieerthers
los "1“ bd cyiage e the Decor b )f\ 7f\i7 YO el fipdines-did-potnronosea necific-decision-on
Al -|i s G t-Ope r-had-sakisH irlli 3l A T - aer e e raar SRR ases-Sinee-the

prblie-chiel- HMW%OWHHHHVM(WHMW SHAG-BREPE ".' ’.' isiep-ahe-ratonale-for-thadk
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decisiop-the-adeguae nrr'w- sriculibre programs-is-not-a-basisforthe-final findines-that-Oresop
has-falee-ke : : -:-wb#ewawwrr@wmn@m@wm Fhe-prrbhie-pe-F
o oy e ey et (T e LA e e ol r| 5 THE ~Hn 5. gy cpb el e e

later-dateSee “‘note” at the beginning of w s section.

H. Agriculture Riparian Buffers

riparian management practices for agriculture lands to help meet water quality standards and to protect
coho salmon, amphibians, and drinking water. In addition, a comment Jetler pointed-out-noted that
ODA’s remote sensing monitoring of riparian areas has shown little improvements in buffers despite
implementation of the AWQMA Program and other agriculture programs.

Several commenter letters provided specific examples of Oregon’s poor riparian buffer management.

are rJeHH@mvr t sufficient to prowde protection of stream banks, bank stability, and the destruction of
riparian areas by livestock. They explained that stream banks are key to protecting water bodies from
elevated sediment delivery that affects levels of turbidity and fine sediment in streams and eroding
stream banks contribute to temperature increases, reduce large woody debris to streams, which is
critical to salmonid recovery, and contribute to nutrient and pesticide delivery from upslope agricultural
activities.

Another commenter spoke about their experience serving as an advisory member to the Mid-Coast
Basin AWQMA Advisory Committee during its local area planning in 2009. The ¢comi ry explained
that when specific buffer proposals were presented to the committee, “All of the specific proposals for
riparian protection were rejected by the committee, despite their knowledge of specific water quality
problems in the basin created or exacerbated by inadequate riparian vegetation, including stream
temperature problems and bacterial contamination from livestock.”

| A few comment |etters also discussed how the AWQMA rules do not require active restoration of
suitable riparian vegetation. Rather the rules only prohibit agricultural activities from preventing the
natural re-establishment of “site capable” riparian vegetation that often results in the establishment of

| invasive species, like blackberries, along the riparian zone; these invasive species that-do not provide the

same water quality protection and habitat value as native vegetatlon.

sufficient for meeting CZARA reqmrements. Commenters asserted the AWQMA rule doe

prowde for
protection of riparian areas and stated that if a violation seeurroccursed, corrective actions are reguired.
For example 'Hr(; cormmenter ujrovhd(;d an cxamuj\\(; that if mhe-livestock grazing agricuitural-ackivitie

livestock would have to be removed or
er prowded an example of several North Coast Basin
AWQMA rule reqmrements, such agriculture management activities must be conducted in a way $e
maintains stream bank integrity through 25-year storm events and minimize the degradation of
established native vegetation while allowing for the presence of nonnative vegetation.

inhibit
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Commenters also pointed out that farmers and ranchers implemented many practices to protect and
restore riparian vegetation such as installed miles of piping for livestock watering, and planted and
fenced many miles of stream banks.

t-aediten;-¢

ers stated that there is no requirement in CZARA or Section 6217(g) requiring specific
riparian buffers on agricultural lands and that NOAA and EPA provided no concrete evidence in their
proposed findings document to demonstrate why Oregon needed to improve its management of

| agriculture riparian buffers to meet CZARA requirements. One comment letter did not believe the NMFS
reports NOAA and EPA cited in the proposed findings document specified that agriculture land use as a

Source: 15-H, 44-F, 49-G, 55-E, 55-H, 57-5S, 57-XX, 57-YY, 57-2Z, 71-H, 71-R, 71-W, 71-Al, 71-Al, 72-A, 78-
G, 78-F, 81-A, 83-E, 83-F, 83-1, 84-G, 84-0

Response:
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has-falee-ke svable-coastal-norpeirt-programThe-puble-will-have-ar-op

oW W o ST I\W"\ el IZTDA‘ B s a-cleeisiomn. e i ey T ||“I||\r S Bt W A L Y LA, I
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laker-date: See “‘note” at the beginning of this section.

ok

I.  Agriculture Pesticide Management

Note: Comments specifically related to pesticides and agriculture are summarized and responded to-fere
b However, NOAA and EPA received general comments on pesticide management as well as specific
pesticides related to forestry. Please see Pesticides-General and Forestry-Pesticides for a full discussion of
the comments received related to pesticides.

Comment: Comment_ 1r5 expressed concerns with the amount of pesticide application and the
lack of management measures in place to address agricultural pesticide use in Oregon. Fhey
Commenters stated inappropriate pesticide use and controls impacted both human and environmental
health. Commenters concluded that Oregon’s management measures for pesticides are not adequate to
meet water quality standards or support designated uses and additional management measures to
address pesticides are needed. Commenters asserted that Oregon needs to improve upon both its
application restrictions, providing greater controls on spraying in coastal watersheds, and to improve its
protections for all stream classes.

Commenters provided specific examples to support their belief that agriculture pesticide management
was inadequate. For example, members of AWQMA local advisory committees redayed-claimed that the
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committees were advised to not even consider pesticides as a pollutant. Therefore, they questioned if
the AWQMA Program is sufficient to meet the CZARA 6217(g) management measure requirements.

Another commenter referred to an herbicide monitoring study ithat found that polluted runoff resulted ~ _ - -/ Comment [AC161]: Ci: should we include the
| from herbicide applications on agricultural lands, as well as other sources. name and date of the study?

| tr-additon;-eJther comment Jetters stated that Oregon does not have sufficient programs in
place to monitor pesticide use and impacts. They argued that unknown and unmonitored uses, along
with unmonitored health and environmental risks associated with pesticides contribute to the
inadequacy of Oregon’s program.-‘hile-ancthercommentercontended-that-because-rost-risk

3 sesraents-Forpesteises-are-basec-on-old-sre-dneormelete-data-and-endpori-evaliations One
o AL e e e e et P EHEE P e -Gt a P e SR B e

comment letter recommended thats the endpoints and health and environmental imiuacﬂl.s for pesticide
management measures should be require-re-evaluated since they believed most risk assessments for
pesticides are based on old and incomplete data and endpoint evaluationsions-efenepetris-ard-healh
and-epvdironmentirapaects. In addition, the y-believed that risk assessments should also include
testing of inert ingredients found in pesticide products.

One comment |etter also stated that NOAA and EPA’s rationale for agriculture in the proposed findings
document does not make any findings about the adequacy of Oregon’s program to protect water quality
and designated uses from pesticides applied to agricultural lands.

Hﬂwweiwm\iot all comment | 5 believed Oregon’s agriculture pesticide management program

¢ pointed out that Oregon law already encompasses
all 6217(g) requirements for pest|C|de management. All landowners are required to follow pesticide
label requirements under the Federal Insecticide, Fungicide, and Rodenticide Act (“FIFRA”}) and follow
ODA'’s pesticide rules. These rules, coupled with the state’s Pesticide Stewardship Program CAFO, and

costs money, farmers have an economic incentive to use them jUdICIOUS|y and keep pesticides where
they are applied.

Source: 28-D, 38-A, 46-H, 54-B, 54-D, 54-G, 54-H, 54-1, 54-M, 54-N, 54-0, 54-P, 54-Q, 54-R, 54-5, 57-GG,
57-HH, 58-G, 59-A, 71-AH, 71-Al, 71-Al, 71-AK, 72-A, 81-B, 83-A, 83-E, 83-M

Response: MOALane-ERA-vited ¢ -cormrnent-on-the adeguaer-of Oregon' s prograrms-and-pelicies
For-reetng-Hhe-6 BRBECFACHEFReaSHEes-ahe-conditonsplaced-on-bregors-toastal
Manoointlresram--The fodarslz P ey porecate-the-cormments-received-andedlconsiderthem

) ) Vel gy AR |ii Lo e b e L )f\i I I ATl Wt R i i e e e )
whether-orrot-Oreson-had fiefievel dhe e (o7 ALY A e 4T ) o erhe g Ly e SO SLHECS - SHree-Hh
public-cid-rot-have-an-opporbumbse-to re ek ey ey Ea PN a) sel-decision-and-abdonale forthat
| -i ) -I-ii N IR o en e iy e e b s e g ey s e e e g gl o Doy b L g el ey i e | b b e el ke £ i
[i2 faled to-submit-an-approvable-coastal-neonpoint-nrogram-—he B skl aagil]. by S - O ER e

¥ Vn W Wl e eI el Sl Al e e 5 iri ri u L el ke sl ||ii|||ir e s b ¥a LI w‘l PR S I
laterdate: See “note” at the beginning of this section.
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J. Combined Animal Feeding Operations

| Comment: A few comment |etters expressed concerns with Oregon’s track record at regulating livestock
practices. They suggested that Oregon does not even have agriculture management measures in place
| to adequately regulate combined janimal feeding operations (CAFOs). One comment Jetter suggested . - | Comment [AC162]: Note: Lynda suggested

additional agriculture management measures were needed to improve permitting, monitoring, and changing to “concentrated” but Oregon uses the
. term “combined” so think we should keep as is.
relocation of CAFOs.

One comment |etter pointed out that enforcement of CAFO and other livestock management measures
is problematic in Oregon. Inadequate enforcement contributes to degraded water quality. Fer-exarmple;
mmenters referenced many examples of actual water pollution from livestock, including fecal waste
rom cows floating in waterways. They described instances where complaints against CAFOs have been

submitted repeatedly to ODA but they received no response or resolution to their complaints.

| Onthe-other-hand-o0ther comment Jetters explained that Oregon’s existing requirements relating to
managing CAFOs are adequate to malntam water quality and disagreed that additional management

| measures are needed. They state that ODA’s rules require landowners to evaluate fertilizer
efficiency, assess the layout of their farms and storage facilities, locate potential areas where runoff

could contact nutrient carrying substances and relocate or avoid placing storage there.

In addition, they stated that CAFOs are subject to state-wide NPDES permits and are therefore exempt
from 6217(g). Moreover, they contended that landowners still go beyond what is required in the 6217(g)
CAFO management measures by ensuring there is no discharge to water; runoff is stored and covered;
and waste and runoff nutrient levels, temperature, amount of time stored, and time and quantity of
land application of manure at agronomic rates are measured and monitored.

Source: 15-F, 15-H, 60-C, 71-Y, 71-Z, 71-AE, 81-B

Response: NOAA and EPA acknowledge ikt al pictures and personal anecdotes from
prervided by several-commenters that sheweshow problem situations, e.g., cattle standing in waterways,
th d that-there-are-enforcem '
reswted--adverse impacts £on coastal water quality. hhe federal agencies are not in a position via this \
CZARA action Lo assess or conclude whether these are CAFQ enforcement failures, Nonetheless, the S Y
agencies strongly encourage the state to take action and to correct any such te-eerreck-Hiese- |nfract|ons S
through its enforcement program. ane-mprove-its-enforeementand-monitoringefforisto-ensure-issue
ifthey-arise-are-addressed-proactively-and swifthy--Heowever;A-as noted previously, under CZARA, NOAA

and EPA cannot consider how well a state is enforcing a particular program for coastal nonpoint EX - D || r iV
program approval, only whether or not the state has processes in place to implement the CZARA 6217(g) ' 5 e be at e
measures. (See response to Comment IV.C, Enforcement, for fuller discussion of this issue).

Srecht fA-trehe-ds

rEssues-with-CARGs-in-coastal Oregen-that-appearte-have an \

K. Agriculture Grazing Management

Comment: A few comment |etters prowided-cormments-spesificalbrexpressed concerns about em-the \
adequacy of Oregon’s Coastal Nonpoint Program in addressing the 6217(g) grazing management \
measure. Several commenters believed the 6217(g) ma nagement measures; M@meve#vu Srawere flawed Y

management measure allows for broad interpretation that can result in the adoptlon of ineffective

grazing management approaches that do not protect or restore riparian vegetation and do not provide
( Formatted: Indent: Left: 0" ]
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stream shading, as they believed was the case in Oregon. * armple wOne comment letter did not
believe the 6217(g) management measure requirement to provide salt and water for livestock away
from riparian zones was effective. In addition, the commenter criticized the 6217(g) measure for not
requiring a halt to grazing in riparian areas during the summer.

However;oJther comment letters supported Oregon’s grazing practices. They felt the AWQMA Program
is consistent with the 6217(g) grazing management measure and protects stream banks and water
sources from grazing activities. They point out that AWQMA rules limit the amount of time livestock
have access to waterways In addition the ruIes do not allow agricultural activities, including grazing, to

» a violation of this restriction,

livestock would need to be removed or managed more approprlately.

Source: 57-YY, 71-AG, 71-AH, 71-Al

Response: NOAL-and-ERA-invited-public-cormment on-the-adegracy-of Oregon’s-programs-and policies

For-reetng-tHhe- met mamgemaeﬂtmemmm -eonditonsplace wa—@weg@m(m&mt

Mlapooin - rosrang— » fodearals e porecate-the-cormments-receied-andedlconsiderthern
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Need for Additional Management Measures for Agriculture . [0-25", Left

- Formatted: Indent: Left: 0", Tab stops:

rs noted that Oregon needed to implement additional management
measures for agriculture to meet water quality standards and to protect designated uses. One

21 specifically asserted that the existing agriculture management measures do not
protect waterbodies from tem perature pollution. Th v stated that temperature pollution is the
most pervasive water quality problem in coastal lowland streams and that elevated temperatures can
also impact salmonid productivity. The lettery concluded that it is very likely agriculture activities are
contributing to temperature standard violations because for most TMDLs, the allowable temperature
increases for nonpoint source pollutants is zero. The_ ¥ stated that none of the AWQMA rules for
Oregon coastal watersheds; incorporate additional management measures needed to meet the zero
load allocations established in the temperature TMDLs.

Commenters suggested specific additional management measures to protect water quality. For
example to address temperature poIIutlon several comments reflected-re z _that minimum

suggested that the minimum width should be no less than 100 feet (30 meters) and that greater than
100 foot buffers may be needed in certain areas, such as low gradient meandering channels that are
adjacent to designated critical habitat for listed species. Another comment |etter believed that specific
height and density requirements also needed to be established for riparian vegetated buffers.
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Other additional management measures that commenters identified included: adopting better pesticide

permitting, monitoring and relocation of CAFOs; and adopting regulatory provisions to promote the

establishment of riparian vegetation in critical habitat areas and the reintroduction of beaver in suitable
locations. One comment Jet
they are being trapped and hunted out. The_
maintain natural stream channels, wetlands, and complex floodplains.

ers asserted that additional management measures for

‘ Op-the-pther-hand-sSeveral other comment e
data or information that would support the need for additional management measures. They also noted
that CZARA does not require states to implement specific practices, such as specific requirements for
agricultural riparian buffers or the restoration of lands to pre-agricultural uses.

In addition, they assert that CZARA does not give NOAA and EPA the authority to place specific
additional management measure requirements on a state’s program. Rather, they state that the CZARA
guidance notes that it is the state’s responsibility to identify when, where, and what additional
management measures are needed. (See discussion under General-Additional Management Measures
for response to this specific comment).

Source: 15-H, 23-B, 44-C, 44-F, 44-G, 47-B, 56-M, 57-CC, 57-EE, 57-GG, 57-XX, 60-A, 60-E, 64-E, 66-E, 68-E,
71-E, 71-H, 71-1, 84-1

Response: See “note” at the beginning of this section.

M. Economic Achievability of Agriculture Management Measures e ( Formatted: Indent: Left: 0"

Comment: A few commenters emphasized that CZARA requires that all management measures must be
“economically achievable” (Section 6217(g)(5)). Therefore they asserted that it would be inconsistent
with CZARA to require landowners to implement management measures that are not “economically
achievable.” They stated that Oregon’s AWQMA Program is rooted in implementing economically
achievable agriculture practices, consistent with CZARA statutory requirements. On a related note,
another commenter also stated that the more voluntary-based approaches, backed by enforceable
authorities, Oregon employs to support implementation of its 6217(g) agriculture management
measures are more cost-effective because they allow the landowner the flexibility to select the right
best management practice for his or her specific site conditions.

Sources: 64-E, 64-1, 66-E, 66-, 68-E, 68-1, 71-H, 84-L

economically achievable. Specifically, CZARA defines management measures to be “economically
achievable measures for the control of the addition of pollutants from existing and new categories and
classes of nonpoint sources of pollution, which reflect the greatest degree of pollutant reduction
achievable through the application of the best available nonpoint pollution control practices,
technologies, processes, siting criteria, operating methods, or other alternatives” (Section 6217(g)(5)). In
developing the CZARA 6217(g) management measures, EPA determined that “all of the management
measures in [the] guidance are economically achievable, including, where limited data were available,
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cost-effective.” (See EPA. 1993. Guidance Specifying Management Measures for Sources of Nonpoint
Pollution in Coastal Waters, pg. 1-13.)

When evaluating a state’s coastal nonpoint program, the federal agencies do not consider if one
approach is more cost-effective than another, only that the approach the state proposes meets the
CZARA 6217(g) management measure requirements.

- ( Formatted: Indent: Left: 0"

N. Addressing Agriculture Legacy Issues

Comment: A few comment Jet
where riparian vegetation may ‘have regrown on former agricultural land but is comprised Ia rgely of
invasive species (i.e., blackberry brambles) and does not provide sufficient protection of stream water

| quality or create gualiby-adeqguate habitat. They criticized the AWQMA Program as not doing enough to
address legacy issues. They stated that the AWQMA Program does not require active restoration--only

that must be addressed if Oregon is going to meet its water quality sta ndards. They believed that
Oregon needed to adopt additional management measure requirements to address this legacy issue.

Another commen

2 beliowed-state

=Iters opposed the statement NOAA and EPA made in the proposed findings
that AWQMA planning and enforcement does not address “legacy” issues created by agriculture
| activities that are no longer occurring. The ¢ anters stated that neither CZARA nor the 6217(g)
guidance define Iegacy issues or require that state coastaI nonpoint programs to address legacy issues.
| The
consider “legacy” issues through their coastal nonpoint programs.

| The ¢ sy stated that even though there is no CZARA requirement to address legacy agriculture
issues, Oregon does have a process in pIace to identify opportunities to enhance and restore

1at the state invests money to
address these issues aelehresse 'i ae-issaes-through a var|ety of programs such as the Oregon Plan for
Salmon and Watersheds, the Oregon Aquatic Habitat Restoration and Enhancement Guide, the Oregon
Watershed Enhancement Board riparian restoration projects, AWQMA plans, and many other federal,
public and private partnerships. One comment letter the-eommenter states these programs are
successful duete-because of the voluntary efforts of many Oregon agriculture landowners.

Another grewp- “contended that NOAA and EPA contradicted themselves in regard to
legacy agriculture issues in the proposed findings document. The

marmmm@w_

the primary cause of eroding stream ba nks.

Source: 15-H, 44-F, 55-1, 57-X, 71-T, 80-1, 84-J, 84-K

statements made in the December 20, 2013, proposed findings document. The statement in the
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proposed findings document that noted that the AWQMA Program does not address “legacy” issues was
not a finding of NOAA and EPA. Rather, the bulleted list on page 14 of the proposed findings document
relays concerns the federal agencies have heard others express regarding Oregon’s agriculture practices,
including the AWQMA Program’s ability to address “legacy” issues. The concerns listed were not
necessarily the views of NOAA and EPA.

NOAA and EPA disagree with the comment that statements the federal agencies made in the proposed
findings document contradict one another. The commenter believed that NOAA and EPA’s 2004
informal interim approval of the erosion and sediment control management measure conflicted with the
statement that AWQMA planning and enforcement does not address “legacy” issues created by
agriculture activities that are no longer occurring. First, as explained in the above paragraph, the
statement in the proposed findings document about the adequacy of Oregon’s agriculture programs to
address “legacy” issues was-reladng-expressed concerns expressed-thal y-others had voiced; it did not
necessarily reflect the views of the federal agencies. Second, the CZARA 6217(g) guidance notes that
management measure for erosion and sediment control is “intended to be applied by states to activities
that cause erosion on agricultural land and on land that is converted from other land uses to agricultural
lands.” The management measure is not designed to address past agriculture actions that are causing
erosion on land that is no longer used for agriculture. Therefore, the federal agencies’ 2004 informal
interim approval of the erosion and sediment control management for agriculture, which is not a
definitive finding or decision, in no way asserts the state has programs in place to address “legacy”
issues on former agriculture land.

See also “note” at the beginning of this section, MEHde-ar : GEFAFRSTE-GP-HRe-BeteauRey
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0. Effectiveness of Existing Monitoring and Tracking Programs for Agriculture

Comment: Several comment |etters expressed their-concern with Oregon’s existing monitoring and
tracking efforts to evaluate the effectiveness of its agriculture programs. The ¢ 2ntersy did not

sy were sufficient to understand how well existing management approaches are
being implemented, how effective those approaches are at protecting and restoring water quality, and
when adaptive approaches are needed. A few comment |ettersess did acknowledge that ODA’s new
strategy for more targeted water quality monitoring is a step forward, but the_ s y-also

. a more robust monitoring and tracking program wais needed for agriculture. One

ef asserted that a State independent science team found ODA’s proposed monitoring
plan lacked detail -z focus, and fasked-an understanding of basic monitoring concepts and practices.

A

Several comment le

ers specifically stated that ODA does not effectively track implementation and
sormrmenter suggested that Oregon needed-te-include arn
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everall compliance strategy to ensure that AWQMA plans and rules are adequately implemented to
meet TMDL load allocations and water quality standards. The commentery added that there must be a
policy and proactive process to assess AWQMA plan and rule implementation and for taking appropriate
enforcement action when violations occur.

Another comment 21 stated there was a significa nt gap in the existing science to understand the

ry noted that the State cannot move forward W|th stronger agriculture regulations without flrst
having a good understanding of how its existing programs are falling short and what improvements are
| needed to ensure water quality standards are-beingwill

Opthe-otherhand-oJther comment ers believed the State’s existing monitoring and tracking

efforts weare effective at assessing implementation of agriculture practices. Specifically the

¥ noted that biennial reviews of the AWQMA plans, with about 18 reviews done each year,

prow e a way to track plan implementation. They also highlighted the State’s efforts to develop a-more

formalized evaluation processes through the Strategic Implementation Areas and Focus Areas process to

| target priority areas and issues. The y-alse stated the State’s new Enterprise Monitoring
Initiative, which began in 2012, monitors waterways passing through agriculture lands and can be used

| to inform the effectiveness of the AWQMA program. In addition, &#gne comment letterer asserted that

most ambient water quality monitoring in the coastal region reported fair to excellent water quality and

sites with poor conditions were not due to agriculture activities.

k2

Source: 46-H, 49-1, 53-E, 53-H, 54-R, 55-G, 55-H, 57-11, 70-B, 70-F, 70-K, 70-L, 71-0, 71-S, 71-Z, 72-A, 73-
A, 78-H, 79-I, 80-F, 80-G

Response: MO d-are-Eld-invited-public-cormment-or-the-adeguasy-o--Oresor s-prograrms-anc-poliet
for-mestinethe-So - Hdel-aeriouure-raar e -easHres-and-conditions-slaced-on-treson s-Goastal
N@ﬁﬁwmwwm Fhe-federal-ageneies-appreciake-the-corrmemks-reced
) L, YL l\h- Fe S RS T % e BN el Fimelimere eliel et e o A P-S R
Aosely-Hewever-th serrber-20-2043-propesed-findings-did-rot-propes istor-on
athether-or-not-Ore r-had-satisfied the-GZARA G2 Hel-asriculiurermanaserment-raeasures-Sinee-the
B uhlic-did-not-have an-onportupibrto-corarment-or ey Ea PN a) sel-decision-and-abdonale forthat
-I- ) b el enpid e e N e b o e o e i B \L-n i ey -I-\L oy e L b el o l\h E X
[ Foaileved 4 ke - r PFOEFaF Tk B uhlicawill-bave an-ooperbinibeto

later-date: See “note” at lt 1@ heginnin vor lt 15

Xl.  HYDROMODIFICATION

Comment: A couple of comment Jetters discussed the negative impacts of hydromodification, notlng the
effects of dams on water quality and habitat and impacts from channel modification. The ¢ 3
declared that Oregon has failed to control polluted runoff from eroding stream banks and shorelines
and it does not have programs in place to protect and restore channel conditions from modification.

Source: 46-H, 49-F
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Response: NOAA and EPA recognize commenters are concerned about the adverse impacts of
hydromodifications along waterways in coastal Oregon. However, NOAA and EPA did not propose to
find the state has failed to submit a fully approvable coastal nonpoint program based on the
approvability of the hydromodification management measures and did not solicit comment on this issue
at this time. The public will have an opportunity to comment on the hydromodification management
measures of Oregon’s Coastal Nonpoint Program at some point in the future before the agencies fully
approve Oregon’s coastal nonpoint program.

Xll.  WETLANDS

restore riparian areas needed to maintain cool stream temperatures and habitat or to protect and

restore wetlands| - | comment [AC166]: C: Did the commenter
N elaborate or just make a statement? If the
Source: 49-F N commenter provided additional information or
N N backed him the statement, should we include this?
Response: NOAA and EPA recognize commenters are concerned that Oregon may not have programs in T Comment [AC167R166]: Commenter did not
place to protect and restore riparian areas and wetlands. However, NOAA and EPA did not propose to claborate.

find the state has failed to submit a fully approvable coastal nonpoint program based on the
approvability of the broad wetlands and riparian area management measures and did not solicit
comment on this issue general issue (outside of riparian protection for forestry and agriculture
activities) at this time. The public will have an opportunity to comment on the general wetland and
riparian management measures of Oregon’s Coastal Nonpoint Program at some point in the future
before the agencies fully approve Oregon’s coastal nonpoint program. (See specific comments about the
adequacy of riparian protection in relation to forestry in agriculture activities, and NOAA and EPA’s
responses to those comments, under the Forestry and Agriculture sections above).
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Page 15: [1] Comment [AC52R51] Allison Castellan 1/8/2015 12:36:00 PM
| think the response is the best we can do.

To response to your 1°" question--neither. The state has failed to submit an approvable program because it hasn’t
adopted additional MMs for forestry that would enable the state to achieve maintain wgs (that is, put the state on
a trajectory for meeting wqs that coupled with future adaptive approaches, would eventually get there. That is
why monitoring and tracking is such an important component.

As the floor statement notes, the technical MMs are specifically divorced from actually achieving wgs. They should
be designed to achieve wqs but based on current science, its unrealistic to expect that implementing X practices
would enable the state to achieve the wqs. Thus the adaptive approach, if the first try doesn’t work, they racket up
or try something new until they have met the wgs. We don’t require all wgs to be met for CZARA approval.

Page 15: [2] Comment [AC54R53] Allison Castellan 1/8/2015 12:36:00 PM
No. We're saying that this is something that all states need as part of the CNPs. This was in the programmatic
guidance, not the (g) technical MM guidance but is what is called for under (b). Yes, OR was conditioned on having
a process to identify add MMs for designated critical coastal areas but this is not a condition we noticed or part of
our Jan. decision.

Ex. 5 - Attorney Client

Response: See above comment.

Page 30: [4] Comment [HA98R97] Henning, Alan 1/9/2015 9:27:00 AM
The sentence, which came from Oregon’s comment letter and is part of a paragraph that summarizes the
RipStream study results, is not an accurate quote of the commenter. The sentence actually says “...the biologically
based numeric criteria of the temperature standard are being met by riparian protections” not “with current
forestry practices”. These are drastically different. In addition, as a stand-alone sentence/comment, the context
of the sentence is lost. The sentence is part of a summary paragraph of the RipStream data. To convey its true
meaning, it needs to be presented in context of the entire paragraph. If we are going to reference this sentence,
we should reference sentence accurately and we should include the entire paragraph which puts the meaning of
the sentence in proper context. Assuming that we do accurately reference this sentence in the context of the
entire paragraph, we could build a response that states the RipStream study only focused on the impacts of
riparian shading on water temperature. It did not look at the how the cumulative effects of forest practices impact
temperature. However, | suggest we not use this comment. As written, It is not accurate and conveys a different
message than how it is presented in the comment letter.
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